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LOI NOI PAU

Bo luat Lao dong dau tién cua nudc Cong hod xa hoi
chu nghia Viét Nam duoc ban hanh ngay 23/6/1994 va cé
hiéu luc thi hanh tir 01/01/1995. Sau 25 nam, B0 luat Lao
dong da qua 4 1an sira d6i, b6 sung vao cac nam 2002, 2006,
2007 va 2012.

Qua tong két thi hanh Bo luat Lao dong nam 2012 bén
canh nhitng két qua dat duoc thi Bo luat ciing da boc 16
nhiéu vudng mac, bat cap, chua dap @ng su phat trién nhanh
chéng va manh mé& cua thi truong lao dong, yéu cau nang
cao niang suit lao dong, yéu cau cai tién quan tri nhan lyc
doanh nghiép trong bdi canh tic dong caa cach mang cong
nghé lan thir 4. Bén canh d6, nhirng nim gan diy Quédc hoi
d3 ban hanh nhiéu luat méi lam thay doi hodc phét sinh
nhitng van dé mai lién quan toi noi dung, két cau cua Bo luat
Lao dong.

Véi muc dich gbp phan hoan thién thé ché kinh té thi
truong dinh huéng xa hoi chu nghia, thuc day thi truong lao
dong phat trién; giai quyét can ban cac vuéng mac, bat cap
tir thuc tién thi hanh sau 7 ndm 4p dung trén thyc té; bao
dam t6t hon quyén va loi ich chinh ddng cta ngudi lao dong
va nguoi st dung lao dong; dam bao hai hoa lgi ich cua
nguoi lao dong va nguoi s dung lao dong phu hgp véi trinh
do phat trién kinh té-xa hoi cua Viét Nam hién nay dé xay
dung quan hé lao dong hai hoa, 6n dinh va tién bo ciing nhu
déap &g céc yéu cau thé ché hda Hién phap nam 2013 vé cac
quyén va nghia vu co ban cia céng dan trong linh vuc lao
dong, bao dam sy dong bo, théng nhat trong hé thong phap
luat va dap ang yéu cau hoi nhap kinh té quéc té. Ngay
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20/11/2019 Quéc hdi nude Cong hoa xa hoi chii nghia Viét
Nam khéa X1V, ky hop thir 8 da thong qua Bo luat Lao dong
nam 2019. Bo luat ¢6 hiéu luc thi hanh tur ngay 01/01/2021.
Bo luat Lao dong nam 2019 duoc stra doi co ban, toan dién
gom 17 chuong, 220 diu, quy dinh tiéu chuan lao dong;
quyén, nghia vy, trach nhiém cua nguoi lao dong, ngudi su
dung lao dong, t6 chirc dai dién nguoi lao dong tai co so, t0
chuc dai dién nguoi st dung lao dong trong quan hé lao
dong va cac quan hé khac lién quan tryc tiep den quan hé lao
dong; quan 1y nha nudc ve lao dong.

Dé gop phan trang bi, pho bién nhitng diém méi co ban
cua Bo luat Lao dong ndm 2019 dén cac bao cao vién phap
luat, tuyén truyen vién phép luat, can bg, céng chuec, vién
chirc va toan theé nhan dan, S¢ Tu phép tinh Bac Giang bién
soan va phat hanh cuon sach "Tim hiéu nhi#gng diem mai co
ban ciia Bé lugt Lao dgng nim 2019".

Cubn tai liéu gom 03 phan:

Phan th nhat: Nhimg diém mdi co ban cia B lut
Lao dong nam 2019 doi véi nguoi lao dong

Phan thtr hai: Nhitng diém méi co ban cua Bo luat Lao
dong nam 2019 doi vai nguoi sir dung lao dong

Phan tht ba: Mot s6 diém méi khac cua B luat Lao
dong nam 2019

Trong qué trinh bién soan tai liéu khong tranh khoi
nhiing thi¢u sot, rat mong nhan duoc su trao doi, chia sé va
gop y cua quy ban doc.

S6 Tu phap tran trong gidi thi¢u!

SO TU PHAP TiNH BAC GIANG



Phan thir nhat

NHUNG PIEM MOI CO BAN CUA BQ LUAT LAO
PONG NAM 2019 POI VOI NGUOI LAO PONG

1. Mé rong pham vi diéu chinh va ddi twong ap dung

Theo quy dinh ctia B luat Lao dong nam 2012 thi
pham vi diéu chinh gom: “Tiéu chuan lao ddng; quyén,
nghia vy, trach nhiém cua nguoi lao dong, nguoi s dung lao
dong, t6 chac dai dién tap thé lao dong, té chuc dai dién
nguoi st dung lao dong trong quan hé lao dong va cac quan
hé khéc lién quan tryc tiép dén quan hé lao dong; quan Iy
nha nuéc vé lao dong”. Nay theo B§ luat Lao dong nam
2019 thi ngoai pham vi diéu chinh nhu Bo luat Lao dong
nam 2012, di sira doi va bo sung pham vi diéu chinh cua
“Té chire dai dién tdp thé lao déng” thanh “Té chirc dai
dién nguoi lao dong tai co so”, cu thé tai Diéu 1 B lut Lao
doéng nam 2019 cuy thé nhu sau:

“Bo ludt Lao dong quy dinh tiéu chuan lao dong;
quyén, nghia vu, trach nhiém ciia nguoi lao dong, nguoi sir
dung lao dong, 16 chirc dai dién nguoi lao dong tai co so, )
chuc dai dién nguoi suw dung lao dong trong quan hé lao
déng va cac quan hé khdc lién quan tryc tiép dén quan hé
lao ddng; qudn Iy nha nuée vé lao dong”.

Dong thoi, ngoai cac d6i trong ap dung theo quy dinh
cua B0o luat Lao dong nam 2012 thi B4 luat Lao dong nam
2019 d3 mo rong thém ddi twong ap dung 12 “Ngwoi lam
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viéc khong co quan hé lao dong”, cu thé tai Diéu 2 Bo luat
Lao dong nam 2019 cy thé nhu sau:

“I. Nguwoi lao déng, nguoi hoc nghé, nguoi tip nghé
va nguoi lam viéc khong co quan hé lao dong.

2. Nguoi su dung lao dong.

3. Nguoi lao dong nuoc ngoai lam viéc tai Viét Nam.

4. Co quan, 16 chirc, ¢4 nhan khdc cé lién quan truc
tiép dén quan hé lao déng”.

2. Vé to chire dai dién nguoi lao dong

Bo luat Lao dong nim 2019 da bd sung quy dinh vé
"t6 chire dai dién nguoi lao déng tai co sé" bao gom:

- Cong doan co s (thudc hé thong Cong doan Viét Nam).

- T6 chirc cua ngudi lao dong tai doanh nghiép (khdng
thuoc hé théng Cong doan Viét Nam).

Day 1a lan dau tién Bo luat Lao dong nam 2019 ¢6 quy
dinh phap luat ghi nhan vé viéc c6 thé thanh 1ap "té chirc cua
nguwoi lao déng tgi doanh nghiép™ khong phai 1a t6 chuc
cong doan dé dai dién cho ngudi lao dong trong viéc bao vé
quyén va loi ich hop phap ciaa ho trong quan hé lao dong.
Trudc d6, Bo luat Lao dong nam 2012 chi ghi nhan to chuc
cong doan 1a to chirc dai dién tap thé lao dong: "Té chite dai
dién tdp thé lao dong tai co sé 1a Ban chdp hanh céng doan
co 56 hogc Ban chdp hanh céng dodn cap trén truc tiép co
S¢' ¢ noi chwa thanh Idp céng doan co sé" (Khoan 4 Diéu 3
B luat Lao dong nam 2012).
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T6 chic cia ngudi lao dong tai doanh nghiép khong
phai 1a mot t6 chic chinh tri (nhu cong doan) tuy nhién to
chtic nay dugc thanh lap hgp phap khi dang ky tai co quan
nha nuée ¢6 tham quyén. Nhu vy, day 1a mot quy dinh mo
rong quyén cua ngudi lao dong trong viéc thanh lap, gia
nhap va hoat dong t6 chirc dai dién nguoi lao dong tai co sé
nguoi lao dong. Bo luat Lao dong nam 2019 quy dinh gitra
"céng doan" va "té chirc cia nguwoi lao déng tai doanh
nghiép" binh dang vé quyén va nghia vu trong viéc dai dién
bao vé quyén va loi ich hop phéap, chinh dang ctia nguoi lao
dong trong quan hé lao dong: “Té chirc dai dién nguoi lao
dong tai co sola 16 chirc dwoc thanh ldp trén co so tuw
nguyén cua nguoi lao dong tai mot don vi sw dung lao dong
nham muc dich bdo vé quyén va lpi ich hop phdp, chinh
dang cua nguoi lao dong trong quan hé lao dong thong qua
thiwong lwong tdp thé hodc cdc hinh thirc khéc theo quy dinh
ciia phép ludt vé lao dong. T6 chirc dai dién nguoi lao déng
tai co s6 bao gom céng doan co sé va té chire ciia nguoi lao
déng tai doanh nghiép (Khoan 3 Piéu 3 Bo luat Lao dong
nam 2019).

3. Hop dong lao dong dwoc quy dinh theo huwéng
bao vé tot hon ddi véi nguoi lao dong

- Thi# nhdt vé hop déng lao déng: Theo quy dinh tai
Diéu 15 Bo luat Lao dong nam 2012 thi: “Hop dong lao
dong la su thod thudn giiza nguoi lao dong va nguoi Sir dung
lao dgng vé viéc 1am c6 tra lwong, diéu kién 1am viéc, quyén
va nghia vu ciia mai bén trong quan hé lao déng”.



biéu 13 B9 luat Lao dong ndm 2019 quy dinh:

“I. Hop dong lao dong la sy théa thudn giita nguoi lao
déng va nguoi st dung lao ddng vé viéc lam c6 trd cong,
tien lwong, diéu kién lao déng, quyén va nghia vu cia moi
bén trong quan hé lao dong.

Truwong hop hai bén théa thudn bang tén goi khdc
nhing c6 ndi dung thé hién vé viéc lam cé tra céng, tién
lrong va s quan 1y, diéu hanh, gidm sat cia mét bén thi
dwoc coi la hop dong lao dong.

2. Truoc khi nhdn nguoi lao dong vao lam viéc thi
nguoi sir dung lao déng phdi giao két hop dong lao dong véi
nguoi lao dong”.

Nhu vy, vé co ban nguyén tic giao két hop dong lao
dong 1a giir nguyén tuy nhién c6 bd sung thém: "Trwong hop
hai bén théa thudn bang tén goi khdc nhung c6 néi dung thé
hién vé viéc 1am c6 tra cong, tién lirong va sw qudn 1y, diéu
hanh, giam séat cia mgt bén thi dwoc coi 1a hop dong lao
déng". Quy dinh nay s& bao vé tét hon d6i véi nguoi lao
dong, vi trén thuc té c6 nhiéu treong hop ngudi st dung lao
dong dung nhitng tén goi khac nhau dé tron tranh viéc thuc
hién nghia vu ddi voi nguoi lao dong theo quy dinh cua Bo
luat Lao dong.

- The# hai vé Hop déng lao dpng theo mia vu: Theo
Piéu 22 Bo luat Lao dong nam 2012 quy dinh ¢6 03 loai hop
dong lao dong, d6 1a: “Hop dong lao dong khéng xdc dinh
thoi han, Hop dong lao dong xdc dinh thoi han, Hop dong
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lao ddng theo mua vu hodc theo mét cdng viéc nhdr dinh c6
thoi han duoi 12 thang ™.

Diéu 20 B9 luat Lao dong nam 2019 da bo ndi dung vé
hop déng mua vu hodc theo mot cong viéc céd thoi han duodi
12 thang, theo d6 chi con 02 loai hop dong lao dong
la: “Hop dong lao déng khéong xdc dinh thoi han va hop
do”‘ng lao dong xdc dinh thoi han”, cu thé nhu sau:

“ Hop dong lao dong khéng xdc dinh thoi han la hop
dong ma trong dé hai bén khéng xdc dinh thoi han, thoi
diém cham dirt hiéu lyc cia hop dong;

Hop dong lao dong xdc dinh thoi han la hop dong ma
trong dé hai bén xdc dinh thoi han, thoi diém cham dirt hiéu
liee ciia hop dong trong thoi gian khong qud 36 thing ké tir
thoi diém ¢6 hiéu lc ciia hop dong”.

Quy dinh nay nhdm bao vé nguoi lao dong, han
ché tinh trang nguoi st dung lao dong “lach luat”, khong
dong bao hiém xa hoi cho nguoi lao dong bang cach ky céac
loai hop déng mua vu, dich vu...

4. B6 sung hinh thirc hop dong lao dong dién tir

Theo Diéu 16 Bo luat Lao dong nim 2012 thi: “Hop
dong lao dong phdi diroc giao két bang vin ban... va doi véi
cdng viéc tam thoi cd thoi han durdi 03 thang, cac bén co thé
giao két hop dong lao déng bang 1oi néi”. Xuat phat tir thyc
tién, vai sy phét trién caa khoa hoc cong nghé thi viéc giao
két hop dong lao dong khong don thuan chi bang van ban,

9


https://hocluat.vn/wiki/han-che/
https://hocluat.vn/wiki/han-che/
https://hocluat.vn/wiki/lach-luat/
https://hocluat.vn/wiki/bao-hiem-xa-hoi/

loi n6i hay hanh vi. Chinh vi vay, tai khoan 1 Piéu 14 B
luat Lao dong nam 2019 da ghi nhan thém hinh thirc giao két
hop dong lao dong thong qua phuong tién dién tir ¢ gia tri
nhu hop dong lao dong bang vin ban, cy thé nhu sau:

“Hop dong lao dong phai dwoc giao két bang vin bdn
va duoc lam thanh 02 ban, nguoi lao dong giit 01 ban,
nguoi su dung lao dong giir 01 ban, trir truong hop quy dinh
tai khodn 2 Diéu nay.

Hop dong lao dong dwoc giao két théng qua phwong
tién dién tw dwoi hinh thiec thong diép dir licu theo quy dinh
ciia phdp ludt vé giao dich dién tr ¢6 gid tri nhw hop dong
lao déng bang vin ban”.

Pong thoi, cac bén co thé giao két hop dong lao dong
bang 161 néi ddi véi hop dong c6 thdi han dudi 01 thang, trir
truong hop giao két hop dong lao dong véi nguoi duoc ty
quyén ctia nhém nguoi lao dong tir da 18 tudi trd 1én (khoan
2 Piéu 18), str dung nguoi lao dong 1a ngudi dudi 15 tudi
(diém a khoan 1 Diéu 145) va nguoi giup viéc gia dinh
(khoan 1 Piéu 162), cu thé tai khoan 2 Biéu 14 Bo luat Lao
dong nam 2019 nhu sau:

“Hai bén cé thé giao két hop dong lao dong bang loi
néi doi voi hop dong cé thoi han dwdi 01 thang, triv truong
hop quy dinh tai khoan 2 Diéu 18, diém a khodn 1 Piéu 145

va khoan 1 Piéu 162 ciia Bé ludt nay”.
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5. Nguoi sir dung lao dong khong dwoc ky hep dong
lao dong dé trir ng

Theo Piéu 20 B luat Lao dong nam 2012 quy dinh
nhirng hanh vi nguoi sir dung lao dong khong duoc lam khi
giao két, thuc hién hop dong lao dong gom: “Gis ban chinh
gidy to tuy than, van bang, ching chi cia nguwoi lao déng
Va yéu cdu nguwoi lao dong phdi thic hién bién phap bdo
dam bang tién hogc tai san khac cho viéc thuc hién hop
dong lao dong”.

Diéu 17 Bo luat Lao dong nam 2019 di bo sung thém
quy dinh vé hanh vi nguoi str dung lao dong khong duoc 1am
khi giao két, thuc hién hop dong lao dong la “Budc nguoi
lao d@éng thuc hién hop dong lao dong dé tra no cho nguoi
st dung lao déng”, cu thé nhu sau:

“1. Gi ban chinh gidy to tuy than, van bang, chirng
chi cua nguoi lao dong.

2. Yéu cau nguwoi lao dong phdi thiec hién bién phdp
bao dam bdng tien hodc tai san khdc cho viéc thuwc hién hop
dong lao dong.

3. Budc nguoi lao déng thuc hién hop dong lao dong
dé tra no cho nguoi sw dung lao dong”.

Hop dong lao dong dé tra no cho ngudi st dung lao
dong dugc hiéu 1a hop dong ky két dé ghi nhan viéc ngudi
lao dong 1am viéc dé tra tién dang vay hodc dé bu ng cho
ngudi sir dung lao dong.
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6. Vé pham vi diéu chinh ciia Phu luc hop dong lao dong

Khoan 2 Piéu 24 B¢ luat Lao dong nim 2012 quy
dinh: “Phu luc hop d‘o”‘ng lao dong quy dinh chi tiét mot s6
diéu khodn hodc dé sira doi, bé sung hop dong lao dong.
Truong hop phu luc hop dong lao déng quy dinh chi tiét mot
s6 diéu, khodan cia hop dong lao déng ma dan dén cdch hiéu
khac voi hop d(fng lao dong thi thyc hién theo noi dung cua
hop dong lao dong. Trwong hop phu luc hop dong lao dong
diing dé sira doi, b6 sung hop dong lao dong thi phai ghi 1o
néi dung nhing diéu khodan sira déi, bé sung va thoi diém cé
hiéu lyc”.

Tuy nhién, Diéu 22 Bo luat Lao dong nim 2019 quy
dinh phu luc hop déng lao dong "khéng dwoc sia doi thoi
han cua hop dong lao dong", cu thé nhu sau:

“ Phu luc hop dong lao dong quy dinh chi tiét, sira doi,
bé sung mét sé diéu, khodn ciia hop dong lao déng nhung
khéng dwoc siva doi thoi han cia hop dong lao dong.

Truwong hop phu luc hop dong lao déng quy dinh chi
tiét mot sé diéu, khodn cia hop dong lao déng ma dan dén
cach hiéu khéc véi hop d‘éng lao dong thi thuc hién theo noi
dung ciia hop dong lao dong.

Truong hop phu luc hop dong lao dong sira doi, bo
sung mot sé diéu, khoan ciia hop dong lao dong thi phdi ghi
ré néi dung diéu, khodan sira déi, bé sung va thoi diém cé
hiéu luc”.
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7. Bo sung quy dinh vé thoi gian thir viéc

Ngoai thoi gian thir viéc theo quy dinh tai Diéu 27 Bo
luat Lao doéng ndm 2012 nhu: “Khéng qud 60 ngdy doi Véi
cdng viéc cd chirc danh nghé can trinh dg chuyén mon, ky
thudt tir cao dang tré 1én; khéng qud 30 ngay doi véi cong
viéc ¢o chirc danh nghé can trinh d¢ chuyén mén ki thugt
trung cdap nghé, trung cdp chuyén nghiép, cong nhan ky thudt,
nhan vién nghiép vi; khdng qua 6 ngay 1am viéc doi véi cong
viéc khac” thi tai Diéu 25 Bo luat Lao dong nam 2019 di bd
sung thém truong hop thoi gian thir viéc déi véi cong viéc cua
nguoi quan ly doanh nghiép theo quy dinh cta Luat Doanh
nghiép, Luat Quan ly, sir dung vn nha nudc dau tu vao san
xuat, kinh doanh tai doanh nghiép, cu thé nhu sau:

“]. Khéng qud 180 ngay déi véi céng viéc ciia nguoi
quan ly doanh nghiép theo quy dinh cua Ludt Doanh nghiép,
Ludt Qudn Iy, sir dung von nha nwée dau tw vao san xudt,
kinh doanh tai doanh nghiép;

2. Khéng qud 60 ngay doi véi cong viéc cé chire danh
nghé nghiép can trinh d¢ chuyén mén, ky thudt tir cao
d‘a:ng tro lén;

3. Khéng qud 30 ngay doi véi cong viée c¢é chire danh
nghé nghiép can trinh d¢ chuyén mén, kj thudt trung cdp,
cong nhan ky thudt, nhan vién nghiép vu,

4. Khéng qud 06 ngay lam viéc doi véi cong viée khdc”.

13



8. Quy dinh vé chAm dit hep dong lao dong

Theo quy dinh tai Diéu 37 Bo luat Lao dong nam 2012
thi chi trong mot sé truong hop ngudi lao dong méi duoc
quyén don phuong chim dat hop dong lao dong va phai
thong bao trude cho nguoi sir dung lao dong theo quy dinh,
cu thé nhu sau:

“- Khéng dwoc bé tri theo ding cong viée, dia diém
lam viéc hodc khéng dwoc bao dam diéu kién 1am viéc da
thda thugn trong hop dong lao dong;

- Khéng dwoc tra lwong day di hodc tra lrong khéng
diing thoi han da théa thudn trong hop dong lao dong;

- Bi nguoc ddi, qudy roi tinh duc, cuong bie lao dong;

- Ban than hodc gia dinh c6 hoan canh kho khan khong
thé tiép tuc thuc hién hop dong lao déng;

- Puroc bau 1am nhiém vy chuyén trach ¢ co quan ddn
cir hoge dwoc bé nhiém giz chuc vu trong bg may nha nuoc;

- Lao dong nir mang thai phai ngh: viéc theo chi dinh
Ciia co s¢ kham bénh, chira bénh cé thdm quyén;

- Nguoi lao déng bi 6m dau, tai ngn da diéu trj 90 ngay
lién tuc doi véi ngueoi 1am viéc theo hop dong lao dong xac
dinh thoi hgn va mét phan tw thoi gian hop dong doi véi
nguoi 1am viéc theo hop dong lao déng theo mia vu hodc
theo mét cdng viéc nhdt dinh c6 thoi han duwdi 12 thang ma
kha nang lao dgng chura dwroc hoi phuc”.

Bo luat Lao dong nam 2019 tai khoan 1 Biéu 35 da cho
phép ngudi lao dong dugc quyén don phwong cham dut hop
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ddng lao dong khong can ly do ma chi can thong bao trudc
cho ngudi sir dung lao dong theo quy dinh, cu thé nhu sau:

“]. Ngwoi lao ddng cé quyén don phuwong chim dirt
hop dong lao dong nhung phdi bdo truée cho nguwoi siv dung
lao dong nhu sau:

a) It nhat 45 ngay néu lam viéc theo hop dong lao dong
khong xac dinh thoi han,

b) It nhdt 30 ngay néu lam viéc theo hop dong lao déng
xac dinh thoi han co thoi han tw 12 thang dén 36 thang,

c) It nhat 03 ngay lam viéc néu lam viéc theo hop dong
lao dong xdc dinh thoi han co thoi han dwoi 12 thang;

d) Poi véi mét sé nganh, nghé, cong viéc ddc thit thi thoi
han bao truoc diroc thuc hién theo quy dinh cua Chinh phu ™.

Pdng thoi tai khoan 2 Piéu 35 ciing quy dinh, trong
mot sé truong hop, nguoi lao dong con dwge don phuong
cham duat hop d6ng ma khong can bao trude, cy thé nhu sau:

“ - Khéng dwoc bé tri theo diing cong viéc, dia diém

lam viéc hodc khéng diroc bao dam diéu kién lam viéc theo
thda thudn, trir trieong hop chuyén nguoi lao déng l1am cong
viéc khac so véi hop dong lao déng (Piéu 29 Bé lugt Lao
dong nam 2019);

- Khong duwoc tra du luong hoac tra luwong khong dung
thoi han, trie trieong hop bat kha khang (khodn 4 Piéu 97 Bé
ludgt Lao dong nam 2019);
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- Bi nguoi su dung lao dong nguoc dai, danh dap hoac
c6 loi noi, hanh vi nhuc mg, hanh vi 1am dnh hwéng dén sirc
khoe, nhan pham, danh du; bi cuéng bite lao déng;

- Bi qudy roi tinh duc tai noi lam viéc;

- Lao déng nie mang thai phai nghi viéc;

- Pui tuéi nghi hueu hodc theo théa thugn cua cac bén;

- Nguoi sir dung lao dong cung cap thong tin khong trung
thuec 1am dnh huéng dén viéc thuee hién hop dong lao déng”.

9. Vé thai gio 1am viéc, thoi gio' nghi ngoi

- Thir nhat: Ting sé ngay nghi Quéc khznh Ién 02 ngiy

Bo luat Lao dong nam 2019 da ting sé ngay nghi Qudc
khanh I1&n 02 ngay lién ké so véi 01 ngay ¢ Bo luat Lao dong
nam 2012. S6 ngay nghi thém (ngoai ngay 2/9) c6 thé la
ngay 01/9 hoic ngay 3/9 dwong lich. Nhu vay, tong s6 ngay
nghi 18, tét hang nim s& duoc nang lén 11 ngay, cu thé tai
Diéu 112 nhu sau:

“Nguoi lao dong dwoc nghi lam viéc, huong nguyén
lwong trong nhitng ngay le, tet sau day:

- Tét Dwong lich: 01 ngay (ngay 01 thang 01 dwong lich);

- Tét Am lich: 05 ngay;

- Ngay Chién thing: 01 ngay (ngay 30 thang 4 dwong lich);

- Ngay Quoc té lao déng: 01 ngay (ngay 01 thing 5
dwong lich);

- Qubc khdnh: 02 ngay (ngay 02 thing 9 duwong lich va

01 ngay lién ké trude hodc sau);
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- Ngay Gié Té Hing Vieong: 01 ngay (ngdy 10 thing 3
am lich)”.

Ngoai ra, nguoi lao dong 1a ngudi nude ngoai lam viée
tai Viét Nam ngoai cac ngay nghi theo quy dinh tai khoan 1
Diéu nay con duoc nghi thém 01 ngay Tét ¢b truyén dan toc
va 01 ngay Qudc khanh ciia nude ho.

- Thir hai: Ting sé gior 1am thém t6i da trong thdng tir
30 gio’ 1én 40 gio

Theo quy dinh tai Diéu 106 Bo luat Lao dong nim
2012 thi nguoi su dung lao dong duoc su dung nguoi lao
dong lam thém gio khi dép ung di cac diéu Kién sau day:

“ PuroC S dong Y Ciia ngueoi lao dong;

Bdo dam sé gio 1am thém cuia nguwoi lao déng khong
qué 50% sé gio' lam viée binh thuong trong 01 ngay, truong
hop &p dung quy dinh 1am viéc theo tuan thi téng sé gio 1am
Viéc binh thwong va sé gio lam thém khéng quéa 12 gio trong
01 ngay; khdng qué 30 gio trong 01 thang va téng so khong
qué 200 gio trong 01 ndm, trir Mot $6 trieong hop ddac biét do
Chinh phu quy dinh thi dwoc lam thém gio khong quéa 300
gio trong 01 nam”.

Diéu 107 Bo luat Lao dong nim 2019 d3 ké thira mot
s6 noi dung 1am thém gio cua Bo luat Lao dong nim 2012 va
stra d6i thoi gian 1am thém gio nhu: S6 gio 1am thém trong
thang ting 1én 40 gid thay vi 30 gio; quy dinh cu thé céac
truong hop duoc 1am thém téi 300 gid/nam nhu san xuat, gia
cong xuit khau san pham 1a hang dét, may, da, giay, linh
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kién dién, dién tt, ché bién ndng, 1am, thuy san; cung cip
dién, vién thong, loc dau; Cép, thoat nudc. .., cu thé nhu sau:

“2. Nguoi su dung lao dong dwoc su dung nguoi lao
déng lam thém gio khi ddp vmg ddy di cac yéu cau sau day:

a) Phdi dwoc sw dong ¥ ciia nguroi lao dong;

b) Bdo dam sé gio lam thém cia ngweoi lao dong khong
qud 50% s6 gio lam viéc binh thuong trong 01 ngay; truong
hop dp dung quy dinh thoi gio- lam viéc binh thirong theo tudn
thi tong s6 gio lam viéc binh thuong va sé gio lam thém khéng
qua 12 gio trong 01 ngay; khong qua 40 gio trong 01 thang;

¢) Bdo dam sé gio lam thém ciia ngueoi lao dong khong
qua 200 gio trong 01 nam, truw truong hop quy dinh tai
khoan 3 Diéu nay.

3. Nguoi su dung lao dong dwoc sw dung nguoi lao
dong lam thém khong quad 300 gio trong 01 nam trong mot
s6 nganh, nghé, céng viéc hodc truong hop sau ddy:

a) San xudt, gia céng xudt khau sin pham hang dét,
may, da, giay, dién, dién tu, ché bién nong, lam, diém
nghiép, thuy san;

b) San xudt, cung cd'p dién, vién thong, loc dau; cép,
thoat nuoc,

¢) Truong hop gidi quyét cong viéc doi héi lao dong cé
trinh do chuyén mon, ky thudt cao ma thi truong lao dong
khéng cung g ddy di, kip thoi;

d) Truong hop phdi gidi quyét cong viéc cdp béch,
khéong thé tri hoan do tinh chat thoi vu, thoi diém cia
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nguyén liéu, san phdm hodc dé gidi quyét cong viéc phdt
sinh do yéu t6 khdch quan khéng dw liéu truée, do hdu qua
thoi tiét, thién tai, hoa hoan, dich hoa, thiéu dién, thiéu
nguyén liéu, sy co ky thudt cia ddy chuyén san xudt”.

- Thir ba: Quy dinh vé théi gian nghi gi#a gi¢ cia
nguoi lao dong

Hién nay, theo quy dinh tai biéu 108 Bo luat Lao dong
2012 thi thoi gian nghi giita gio ddi voi nguoi 1am viée theo
gid binh thuong hodc lam viéc theo ca van duoc tinh vao
thoi gio 1am viée, cy thé nhu sau:

“l1. Nguoi lao dong lam viéc lién tuc 08 gio hogc 06
gio theo quy dinh tai Piéu 104 cua B ludt nday dwoc nghi
giira gio it nhat 30 phat, tinh vao thei gio lam viéc.

2. Truong hop lam viéc ban dém, thi nguoi lao dong
dwoc nghi giira gio it nhat 45 pht, tinh vao thoi gio lam viée”.

Theo quy dinh tai Piéu 109 Bo luat Lao dong 2019,
nguoi lao dong lam viéc theo thoi gio lam viéc binh thuong
tir 06 gior trd 1én trong ngay thi dwoc nghi gitra gio it nhat 30
phut lién tyc; truong hop lam viéc ban dém duogc nghi gitra
gid it nhét 45 phut lién tuc va khéng tinh vao gio lam viéc;
truong hop nguoi lao dong lam viéc theo ca thi thoi gian
nghi giita gid dugc tinh vao gio lam viée, cu thé nhu sau:

“1. Nguoi lao dong lam viéc theo thoi gio lam viéc quy
dinh tai Diéu 105 ciia Bé ludt nay tw 06 gio tro lén trong
mét ngay thi dwoe nghi gitka gio' it nhat 30 phuit lién tuc, lam
viéc ban dém thi dwoc nghi giika gicr it nhat 45 phiit lién tuc.
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Truong hop nguoi lao dong lam viéc theo ca lién tuc tur
06 gio tro lén thi thoi gian nghi gitta gio dwoc tinh vao gio
lam viéc”.

Nhu vay, tor ngay 01/01/2021, thoi gian nghi gitta gio
chi dugc tinh vao gio 1am viéc ddi v6i nhitng ngudi lao dong
1am viéc theo ca, con d6i voi nhitng ngudi 1am viée theo gio
binh thuong thi s€ khong duogc tinh.

- Thir tw: Thém trwong hep nghi viéc riéng hwong
nguyén luong

Cu thé, theo quy dinh tai khoan 1 Diéu 115 B6 luét Lao
dong 2019, nguoi lao dong duoc nghi viée riéng ma van
huong nguyén luong va phai thong bao vdi nguoi st dung
lao dong trong nhirng truong hop sau day:

“- Két hén: nghi 03 ngay;

- Con dé, con nudi két hon: nghi 01 ngay;

- Cha dé, me dé, cha nuoi, me nudi; cha de, me de,
cha nuoi, me nuéi ciua vo hodc chéng; vo hodc cho”‘ng; con
dé, con nubi chét: nghi 03 ngay”.

Nhu vay, B luit Lao dong 2019 da bd sung thém 02
truong hop nguoi lao dong dugc nghi viéc riéng va huong
nguyén luwong, do 1a truong hop cha nudi, me nudi cua nguoi
lao dong chét.

Pong thoi Bo luat Lao dong 2019 ciing quy dinh rd
hon céc truong hop nguoi lao dong dugce nghi viée riéng ma
van huéng nguyén luong nhu: Con két hon hodc con chét
bao gdém ca con dé va con nudi (khodn I Piéu 116 Bé lugt
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lao dong nam 2012 quy dinh: Con két hdn nghi 01 ngay, con
chét nghi 03 ngay); cha vo, me vo hodc cha chong, me
chdng chét s& bao gdm ca cha dé, me dé hoic cha nudi, me
nudi cua vo hodc chong (khodn 1 Piéu 116 B¢ ludt lao dong
nam 2012 quy dinh: Bé6 dé, me dé, bo vo, me vo hodc bé
chong, me chong chét: nghi 03 ngay).

- Thir nam: Thoi gio lam viéc, thoi gio' nghi ngoi doi
v6i nguoi lam cong vige cé tinh chit dic biét

Piéu 116 Bo luat Lao dong nam 2019 di bo sung thém
mot s6 cdng viéc co tinh chat dic biét nhu: Tin hoc, cong
nghé tin hoc; nghién ctru tng dung khoa hoc, cong nghé tién
tién; thiét ké cong nghiép va cac cong viée co tinh chét dic
biét khac do Chinh phu quy dinh.

10. Quy dinh riéng di véi lao dong nir

- Thie nhat: Bdo vé ché dg thai sdn

Tai khoan 2 Piéu 137 B6 luat Lao dong nam 2019 da
quy dinh cu thé hon cac truong hop lao dong nir 1am nhimng
cong viéc nang nhoc khi mang thai thi dugc giam bét 01 gio
lam viéc hang ngay ma khong bi cat giam tién luong va
quyén, loi ich cho dén hét thoi gian nudi con dudi 12 thang
tudi nhu: “Lam nghé, céng viéc ndng nhoc, doc hai, nguy
hiém hodc ddc biét nang nhoc, doc hai, nguy hiém hodc lam
nghé, cong viéc cé anh hwéng xdu ti chive nang sinh san va
nudi con khi mang thai va co thong bdao cho nguoi sir dung
lao ddng biét thi dwoc nguoi sit dung lao déng chuyén sang
lam cong viéc nhe hon, an toan hon hodc giam bot 01 gio
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lam viéc hang ngdy ma khong bi cdt giam tién lwong va
quyén, loi ich cho dén hét thoi gian nudi con dudi 12 thang
tuoi”. Trude day Bo luat lao dong nam 2012 chi quy dinh
lao dong lam cong viéc nang nhoc khi mang thai tr thang
tha 07 méi dugc chuyén 1am céng viéc nhe hon hoic dugc
giam b6t 01 gio 1am viéc hang ngdy ma van huéng du luong,
thoi gian nudi con nho dudi 12 thang thi khong duoc giam
bat 01 gio lam viéc hudng nguyén luong.

Ngoai nhirng truong hop nguoi st dung lao dong
khong duoc sa thai hoac don phuong cham dit hgp dong lao
dong véi lao dong nit nhu Bo luat nam 2012 vi cac 1y do
nhu: “Do két hén, mang thai, nghi thai san, nuoi con duoi
12 thang tuéi, triv truong hop ngueoi sit dung lao dong la cd
nhén chét, bi Toa dan tuyén bé mdt nang lwc hanh vi dan su,
mat tich hodc da chét hodc ngwoi sir dung lao déng khéng
phdi la ca nhan cham dirt hoat dong” thi tai Khoan 3 biéu
137 B luat Lao dong nam 2019 da bo sung thém ly do:
“Hodic bi co quan chuyén mén vé dang ky kinh doanh thudc
Uy ban nhén dan cdp tinh ra théng bdo khéng cé nguoi dai
dién theo phdp ludt, nguoi dwege 1ty quyén thiee hién quyén va
nghia vu cua nguoi dai dién theo phap ludt”.

DPong thoi, bo sung thém truong hop vé uvu tién giao
két hop ddng méi véi lao dong nir mang thai hoic nudi
con dugi 12 thang tudi: “Truong hop hop dong lao dong
hét han trong thoi gian lao déng nit mang thai hodc nudi
con duéi 12 thang tuéi thi dwoc wu tién giao két hop dong
lao dong moi”.
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- Thar hai: Truwong hep ngwoi lao dong niz mang thai
don phwong chdm diit, tam hodn hep dong lao déng

Diéu 138 B6 luat Lao dong nim 2019 ké thira quy dinh
vé quyén don phuong cham dut, tam hodn hop déng cua lao
dong nit mang thai, d6 1a trueong hop “cd xac nhdan cia co so
kham bénh, chira bénh c6 thdm quyén vé viéc tiép tuc 1am
viéc sé anh hwdng xdu téi thai nhi". Tuy nhién, B luat Lao
dong nam 2019 da b6 sung va quy dinh chi tiét hon d6i véi
truong hop lao dong nit don phuong cham dat hop dong, cu
thé quyén don phuong chdm dut, tam hodn hop dong lao
dong cua lao dong nit mang thai dugc quy dinh nhu sau:

“]. Lao déng nit mang thai néu cé xdc nhdn cia co sé
kham bénh, chita bénh cé tham quyén vé viéc tié'p tuc lam
viéc sé danh hwéng xdu t&i thai nhi thi ¢é quyén don phwong
cham dirt hop déng lao dong hodc tam hodn thuc hién hop
déng lao dong.

Truong hop don phirong cham dirt hop dong lao déng
hodc tam hodn thuc hién hop déng lao dong thi phadi thong
bao cho nguwoi sw dung lao dong kem theo xac nhdn cua co
sG khdm bénh, chita bénh c¢é tham quyén vé viéc tié}) tuc lam
viéc s€ dnh hwong xdu toi thai nhi.

2. Truong hop tam hodn thuc hién hop déng lao dong,
thoi gian tam hoan do nguoi lao dong thoa thudn voi nguoi
sir dung lao déng nhung t6i thiéu phdi bang thoi gian do co
sG kham bénh, chita bénh cé tham quyén chi dinh tam nghi.
Truong hop khong co chi dinh cua co so kham bénh, chita
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bénh cé tham quyén vé thoi gian tam nghi thi hai bén théa
thudn vé thoi gian tam hodn thyc hién hop d(fng lao dong”.

- Thir ba: Nghi thai sdn

Ngoai cac truong hop nghi thai san theo quy dinh nhu
B0 luat Lao dong nam 2012 thi B luat Lao dong nam 2019
d3 bd sung thém céc trudng hop duoc nghi viéc hudng ché
do thai san nhu: “Lao dong nam khi vo sinh con, nguoi lao
déng nhdn nudi con nuéi dwéi 06 thing tuéi, lao dong nir
mang thai ho va nguoi lao dong la nguoi me nho mang thai
ho dwoc nghi viéc huong ché do thai san theo quy dinh cua
phdp ludt vé bdo hiém xa héi”.

11. Lao dong chwa thanh nién

Nham dé han ché tdi da tinh trang boc 16t khi ngudi lao
dong chua du tudi, Bo Luat lao dong nam 2019 di quy dinh cu
thé va rd rang hon vé co ché bao vé lao dong chua thanh nién.

- Thir nhét: Khdi ni¢m lao dong chwa thanh nién

Tai Diéu 143 B6 Luat lao dong nam 2019 da quy dinh
cu thé Lao dong chua thanh nién, nhiing cong viéc va noi
lam viéc ma lao dong chua thanh nién dugc lam hodc khong
dugc 1am, cu thé nhu sau:

“l. Lao dong chuwa thanh nién la nguoi lao dong chua
dii 18 tuoi.

2. Nguoi tir dii 15 tudi dén chuwa dii 18 tuéi khéng dwoc
lam cong viéc hodc lam viéc o noi lam viéc quy dinh tai
Piéu 147 ciia Bé ludt nay.
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3. Nguwoi tir dit 13 tuéi dén chiea & 15 tuéi chi dwoc
lam cong viéc nhe theo danh muc do B¢ truong B Lao dong
- Thuong binh va Xa hoi ban hanh.

4. Nguoi chua dii 13 tuéi chi dwoce lam cdc cong viée
theo quy dinh tai khoan 3 Piéu 145 ciia B ludt Lao dong
nam 2019,

- Thir hai: Vé nguyén tic siv dung lao déng chwa
thanh nién

B6 Luat lao dong nam 2019 da ké thira quy dinh vé
nguyén tac sir dung lao dong chua thanh nién, tuy nhién co
bd sung thém nodi dung: “Khi sir dung lao dong chua thanh
nién, ngudi st dung lao dong phai c6 sy déng ¥ cua cha, me
hoac nguoi giam hd va nguoi st dung lao dong phai tao co
hoi dé lao dong chua thanh nién dugc hoc gido duc nghé
nghiép, dao tao, bdi dudng, nang cao trinh do ky ning
nghé”, cu thé nhu sau:

“l. Lao dong chwa thanh nién chi duoc lam cong viéc
phit hop véi sike khde dé bao dam sw phdt trién thé lic, tri
lwc, nhan cach.

2. Nguoi sur dung lao dong khi su dung lao dong chua
thanh nién co trach nhiém quan tam cham soc nguoi lao
déng vé cac mat lao dong, sikc khde, hoc tdp trong qud trinh
lao dong.

3. Khi s dung lao dong chwa thanh nién, nguoi sw
dung lao dong phdi c¢6 sw dong ¥ cia cha, me hodc nguwoi
gidm ho; Idp s6 theo déi riéng, ghi day dit ho tén, ngay thang
nam sinh, céng viéc dang lam, két qud nhitng lan kiém tra
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sirc khoe dinh ky va xudt trinh khi co' quan nha nuée cé tham
quyén yéu cau.

4. Nguoi sir dung lao dong phdi tao co héi dé lao dong
chwa thanh nién dwoc hoc vin héa, gido duc nghé nghiép,
dao tao, boi dwéng, ndng cao trinh d kj ndng nghé”.

- Thit ba: Viéc Sir dung ngwoi chwra di 15 tuédi
Iam viéc

Bo Luat Lao dong nam 2012 quy dinh viéc ky két hop
ddng lao dong bang vin ban véi nguoi lao dong chua thanh
nién thi phai ky két véi nguoi dai dién theo phép luat va phai
duoc sy dong y cua ngudi tir du 13 tudi dén dudi 15 tudi. Bo
Luat Lao dong nim 2019 d3 quy dinh rd phai giao két hop
ddng lao dong bang van ban v6i ngudi chua da 15 tudi va
ngudi dai dién theo phap ludt ciia nguoi d6 va bd sung quy
dinh: “Phdi cé gidy khdm sirc khée cia co sé khdam bénh,
chita bénh ¢6 tham quyén xdc nhdn sikc khée ciia nguoi chwa
i 15 tuéi phit hop véi cong viéc va té chirc kiém tra sirc
khée dinh ky it nhat mét lan trong 06 thang” khi st dung
ngudi lao dong dudi 15 tudi.

DPong thoi, B6 Luat Lao dong ndm 2012 chi quy dinh
nguoi st dung lao dong chi dugc sir dung nguoi tr du 13
tudi dén dudi 15 tudi 1am cac cdng viéc nhe theo danh muc
do Bo Lao dong - Thuong binh va Xa hoi quy dinh va khéng
duoc sir dung lao dong 1a ngudi dudi 13 tudi lam viéc trur
mot s6 cong viéc cu thé do Bo Lao dong - Thuong binh va
Xa héi quy dinh. Tuy nhién, theo Bo Luat Lao dong nam
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2019 thi nguoi st dung ngoai viéc dugc st dung thi con
duoc tuyén dung ngudi tir du 13 tudi dén chua da 15 tudi
vao lam cac cong viéc nhe theo quy dinh tai khoan 3 Diéu
143 cua Bo ludt Lao dong ndm 2019 va khong dugc tuyén
dung nguoi chua du 13 tudi lam viéc, trir cac cong viéc nghé
thuat, thé duc, thé thao nhung khong lam ton hai dén su
phét trién thé luc, tri luc, nhan cach cta nguoi chua du 13
tudi va phai c6 sy dong y cua co quan chuyén mén vé lao
dong thudc Uy ban nhan dan cap tinh.

12. Ngwoi lao dong cao tudi

- The# nhdt: Bo luat lao dong nam 2012 quy dinh nguoi
lao dong cao tudi dwoc rat ngan thoi gio 1am viéc hang ngay
hoidc duogc ap dung ché do 1am viéc khdng tron thoi gian.
Tuy nhién, B9 luat lao dong nam 2019 quy dinh nguoi lao
dong cao tudi khong con duoc tu rat ngin thoi gian lam viée
ma phai théa thudn véi nguoi siv dung lao déng vé viéc rit
ngdn thoi gio lam viéc hang ngay hodc ap dung ché do lam
viéc khong tron thoi gian; déng thoi, bd sung thém nodi dung:
“Nha nudc khuyén khich sit dung nguoi lao dong cao tudi
lam viéc phit hop véi sirc khée dé bao dam quyén lao dong
va sir dung hiéu qud nguon nhan luc” (Diéu 148).

- Thit hai: Str dung lao dpng cao tuéi

Bo luat lao dong nam 2012 quy dinh: Khi st dung
ngudi lao dong cao tudi, ngudi str dung lao dong co thé thoa
thuan véi ngudi lao dong cao tudi c6 du sic khoe kéo dai
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thoi han hop dong lao déng hodc giao két hgp dong lao
dong mai.

Tuy nhién, dé phat huy gia tri ciia ngudi cao tudi do
ngudi cao tudi thudng 13 nhitng ngudi c6 nhidu nim lam
viéc voi nhiéu kinh nghiém, dac bi¢t 1a nhitng cong viéc yéu
cau tinh d6 cao nén tai Diéu 149 Bo luat Lao dong ndm 2019
cho phép nguoi sir dung lao dong thoa thudn giao két nhiéu
lan hop dong lao dong xac dinh thoi han v6i ngudi cao tudi.

13. Tang tudi nghi huu

- Thiz nhdt: Trong diéu Kién lao dong binh thuwong

Theo quy dinh tai biéu 187 Bo luat Lao dong nam
2012 thi tudi nghi huu ciia nguoi lao dong khi bao dam
diéu kién veé thoi gian dong bao hiém x4 hoi theo quy dinh
cta phap luat vé bao hiém x& hoi 1a nam du 60 tudi, nit d
55 tuoi.

Theo quy dinh tai Diéu 169 Bo luat Lao dong nim
2019, d6 tudi nghi huu trong diéu kién lao dong binh thuong
s& duoc diéu chinh theo 16 trinh cho dén khi du 62 tudi déi
Vi lao dong nam vao nam 2028 va du 60 tudi doi vai lao
dong nit vao nam 2035. Tudi nghi huu cua lao dong nam
tang thém 02 tudi va tudi nghi huu cia lao dong nir tang
thém 05 tudi so véi quy dinh tai Bo luat Lao dong ndm 2012
Nhu vay, tir ngay 01/01/2021, mdi nam tudi nghi huu cua
ngudi lao dong trong diéu Kién lao dong binh thuong sé ting
thém 03 thang ddi véi lao dong nam va 04 thang ddi vai lao
dong nit, cu thé nhu sau:
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“]. Nguwoi lao dong bdo dam diéu kién vé thoi gian
doéng bdo hiém xd héi theo quy dinh ciia phdp ludt vé bdo
hiém xd hdi dwoc hwong long hweu khi dii tuéi nghi huu.

2. Tuéi nghi hwu cia nguoi lao dong trong diéu kién
lao dong binh thuong duwoc diéu chinh theo 19 trinh cho dén
khi dii 62 tuéi doi véi lao dong nam vao nam 2028 va dii 60
tuéi d6i véi lao dong nik vao niam 2035,

Ké tir nam 2021, tuéi nghi hwu cia nguoi lao déng
trong diéu kién lao déng binh thuong la di 60 tuéi 03 thang
déi vé6i lao ddng nam va di 55 tuéi 04 thang doi véi lao
déng nit; sau do, cir méi ndam tang thém 03 thang déi véi lao
déng nam va 04 thang doi véi lao dong niz”.

Nhu vay, tudi nghi huu sé tang theo 16 trinh nhu sau:

+ Doi véi nam: 62 tuoi

Nam sinh ng13162i06’20 ngl;llf1 hmu'u Tuoi
1961 59 2021 60 tudi 3 thang
1962 58 2022 60 tudi 6 thang
1963 57 2023 60 tudi 9 thang
1964 56 2024 61 tudi
1965 55 2025 61 tudi 3 thang
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1966 54 2026 60 tudi 6 thang
1967 53 2027 61 tudi 9 thang
1968 52 2028 62 tudi

+ P3i Véi nir: 60 tudi

Nam sinh ng£6;0&20 ngl;ll? hmlru Tudi

1966 54 2021 55 tudi 4 thang
1967 53 2022 55 tudi 8 thang
1968 52 2023 56 tudi

1969 51 2024 56 tudi 4 thang
1970 50 2025 56 tudi 8 thang
1971 49 2026 57 tudi

1972 48 2027 57 tudi 4 thang
1973 47 2028 57 tudi 8 thang
1974 46 2029 58 tudi

1975 45 2030 58 tudi 4 thang
1976 44 2031 58 tudi 8 thang
1977 43 2032 59 tudi
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1978 42 2033 59 tudi 4 thang

1979 41 2034 59 tudi 8 thang

1980 40 2035 60 tudi

- Ther hai: Quy dinh cu thé hon trudng hop nguoi lao
dong lam viéc trong diéu kién bi suy giam kha ning lao
dong; 1am nghé, cdng viéc dic biét nang nhoc, doc hai, nguy
hiém;... co thé nghi huu & tudi thap hon nhung khéng qua
05 tudi so véi quy dinh tai thoi diém nghi huu (Bo luat nam
2012 quy dinh c6 thé nghi huu & tudi thap hon), cu thé tai
khoan 3 Diéu 169 nhu sau:

“ Nguwoi lao dong bi suy giam kha nang lao dong, lam
nghé, cong viéc dac biét nang nhoc, doc hai, nguy hiém; lam
nghé, cong viéc nang nhoc, doc hai, nguy hiém; lam viéc &
ving c6 diéu kién kinh té - xd hdi ddc biét khé khén cé thé
nghi huu & tuéi thap hon nhung khéng qud 05 tudi so véi
quy dinh tai khodn 2 Diéu 169 tai thoi diém nghi huu, trir
truong hop phap ludt co quy dinh khac”.
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PHAN THU HAI

NHUNG PIEM MOI CO BAN CUA BQ LUAT
LAO PONG NAM 2019 POI VOINGUOI
SU DUNG LAO PONG

1. B6 sung thém vai tro ciia cic to chirc dai dién
nguoi sir dung lao dong

Theo quy dinh ctia Bo Luat Lao dong nam 2019, lan
dau tién vai tro cua cac to chuc dai dién cho nguoi su dung
lao dong ngoai t6 chuc cong doan dugc dua vao Bo luat Lao
dong va c6 vai tro dai dién, bao vé quyén va loi ich hop phap
trong qué trinh tham gia xay dung cic quan hé lao dong hai
hoa, 6n dinh, d6 1a Phong Thuong mai va Cong nghiép Viét
Nam, Lién minh Hop tac x3 Viét Nam va cac t6 chuc khéc.
Trudc day theo quy dinh cua Bo luat Lao dong nam 2012,
chi c6 Cong doan va to chuc dai dién nguoi st dung lao
dong tham gia clng véi co quan nha nude dé bao vé quyen
va loi ich hop phéap cua nguoi lao dong, nguoi st dung lao
dong. Cu thé tai khoan 4 Piéu 7 B Ludt Lao dong nim
2019 nhu sau:

“ Phong Thuong mai va Cong nghiép Viét Nam, Lién
minh Hop tac xa Viét Nam va cdc 16 chire dai dién ciia nguoi
sw dung lao dong khdac dwoc thanh ldp theo quy dinh cua
phap luat co vaitro dai dién, bao vé quyén va loi ich hop
phap cua nQuoi sw dung lao dong, tham gia xdy dung quan
hé lao ddng tién bd, hdi hoa va én dinh”.
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2. Quy dinh vé két thac thai gian thir viéc

Piéu 29 Bo luat Lao dong nam 2012 quy dinh: "Khi
viéc 1am thir dat yéu cdu thi nguoi sir dung lao déng phdi
giao két hop dong lao dong Véi nguoi lao dong". Diéu nay
c6 nghia mic dinh hop ddng lao dong phai dugc giao két sau
khi nguoi lao dong hoan thanh khoang thoi gian thir viéc.

Tai Khoan 1 Biéu 27 B luat Lao dong nim 2019 da
quy dinh mé rong va chi tiét hon dé ngudi lao dong va ngudi
st dung lao dong c6 co so phap 1y dé &p dung va lya chon
viéc ky hop dong hay khdng ky hop dong sau khi hét thoi
gian thtr viéc, cu thé nhu sau:

“ Khi két thic thoi gian thir viéc, nguoi sit dung lao
déng phdi théng bdo két qua thir viéc cho nguwoi lao dong.

Truong hop thir viéc dat yéu cau thi nguoi sir dung lao
déng tiép tuc thuc hién hop dong lao déng da giao két doi
V6i truong hop théa thudn thir viéc trong hop dong lao dong
hodc phdi giao két hop dong lao déng doi véi trwong hop
giao két hop dong thir viéc.

Truong hop thir viéc khéng dat yéu cau thi cham dirt
hop dong lao déng da giao két hodc hop dong thir viéc”.

3. Cac treong hop ngudi sir dung lao dong c6 quyén
don phuong cham dirt hop dong lao dong

Bén canh cac trudng hop ngudi st dung c6 quyén don
phuong chdm duat hop dong lao dong theo quy dinh cia Bo
luat Lao dong nam 2012, Bo luat Lao dong nam 2019 da stra
dbi, bd sung cac trudng hop nhu sau:
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- B6 sung quy dinh co s dé xac dinh viéc "thuong
xuyén khong hoan thanh cong viéc" 1a Quy ché danh gia
murc do hoan thanh cong viéc do nguoi st dung lao dong ban
hanh trong trudng hop cham dut hop dong vi ngudi lao dong
thuong xuyén khéng hoan thanh cdng viéc.

- B4 sung thém cac trueong hop ngudi st dung lao dong
c6 quyén don phuong cham dut hop dong lao dong:

+ Nguoi lao dong du tudi nghi huu hoic thoa thuan
khéc cua hai bén;

+ Nguoi lao dong tu y bo viéc ma khong co ly do chinh
dang tir 05 ngay lam viéc lién tuc tro 1én;

+ Nguoi lao dong cung cap khong trung thuc thdng tin
khi giao két hop dong lao dong lam anh huong dén viéc
tuyén dung ngudi lao dong.

- Sira d6i vé thoi han bao trudc ngudi st dung lao
dong phai tuan tha nhu sau:

+ It nhat 30 ngay di véi hop dong lao dong xac dinh
thoi han ¢d thoi han tir 12 thang dén 36 thang;

+ It nhat 03 ngay 1am viéc ddi vai hop ddng lao dong
xac dinh thoi han c6 thoi han duéi 12 thang va déi vai mot
sb truong hop nguoi lao dong bi dm dau, tai nan va diéu
tri trong thoi gian dai nén khong dap ung viéc thyc hién
cong viéc;

+ Thoi han béao trude ddi véi mot sé nganh, nghé, cong
viéc dac thu thi dugc thuc hién theo quy dinh cta Chinh phu.
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- B6 sung 02 trudng hop nguoi sir dung lao dong co
quyén don phuong chiam dit hop dong lao dong ma khong
can bao truéc d6 1a: Nguoi lao dong khdng c6 mat tai noi
lam viéc sau thoi han 15 ngay ké tir ngay hét thoi han tam
hodn thyc hién hop dong lao dong va ngudi lao dong tu ¥ bo
viéc ma khong co6 1y do chinh dang tir 05 ngay lam viéc lién
tuc tro 1én.

Cu thé tai Diéu 36 B6 luat Lao dong nam 2019 nhu sau:

“]. Ngwoi sit dung lao dong cO quyén don phwong
chdam dirt hop dong lao dong trong truong hop sau ddy:

a) Nguoi lao dong thuong xuyén khong hoan thanh
cong viéc theo hop d&ng lao dong dwoc xac dinh theo tiéu
chi danh gid mirc @6 hoan thanh céng viéc trong quy ché ciia
nguoi sir dung lao déng. Quy ché danh gid mirc do hodn
thanh cong viéc do nguoi sw dung lao dong ban hanh nhung
phai tham khdo ¥ kién t6 chire dai dién nguweoi lao dong tai co
s& doi véi noi ¢d t6 chire dai dién nguoi lao dong tai co soy

b) Nguwoi lao dong bi om dau, tai nagn da diéu tri 12
thang lién tuc doi véi nguoi lam viée theo hop dong lao
dong khong xdc dinh thoi han hodc da diéu tri 06 thang lién
tuc doi voi nguoi lam viéc theo hop d(;ng lao dong xadc dinh
thoi han cé thoi han tir 12 thang dén 36 thang hodc qud nira
thoi han hop dong lao dong doi véi ngueoi lam viée theo hop
do”‘ng lao dong xac dinh thoi han co thoi han dudi 12 thdang
ma kha ndng lao déng chwa hoi phuc.
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Khi sirc khoe cua nguoi lao dong binh phuc thi nguoi
sir dung lao dong xem xét dé tiép tuc giao két hop dong lao
dong voi nguoi lao dong;

c) Do thién tai, hoa hoan, dich bénh nguy hiém, dich
hoa hoac di doi, thu hep san xudt, kinh doanh theo yéu cau
ciia co quan nha nwée c¢é tham quyén ma nguoi s dung lao
déng da tim moi bién phdp khdc phuc nhung van buéc phdi
giam ché lam viéc,

d) Nguoi lao dong khong co mat tai noi lam viéc sau
thoi han quy dinh tai Pieu 31 ciia Bé ludt nay;,

d) Nguoi lao ddng dii tuéi nghi huu theo quy dinh tai
Piéu 169 ciia Bé ludt nay, trir trieong hop c6 théa thudn khdc;

e) Nguoi lao dong tw y bo viéc ma khong co ly do chinh
dang tir 05 ngay lam viéc lién tuc tro 1én;

2) Nguoi lao déng cung cdp khéng trung thiee théng tin
theo quy dinh tai khodn 2 Piéu 16 cia Bé ludt nay khi giao
két hop dong lao ddng lam dnh hwdng dén viéc tuyén dung
nguoi lao dong.

2. Khi don phwong chim dit hop dong lao déng
trong truong hop quy dinh tai cac diém a, b, ¢, d va g khodn
1 Piéu nay, nguoi siv dung lao dong phdi bdo truéc cho
nguoi lao dong nhu sau:

a) It nhat 45 ngay doi véi hop dong lao dong khéng xdc
dinh thoi han;

b) It nhat 30 ngay doi véi hop dong lao déng xdc dinh
thoi han c6 thoi han tir 12 thang dén 36 thing;
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¢) It nhdt 03 ngay lam viéc doi véi hop dong lao dong
xdac dinh thoi han co thoi han dwoi 12 thang va doi véi
triwong hop quy dinh tai diém b khodn 1 Piéu nay;

d) Doi véi mot sé nganh, nghé, cong viée ddc thii thi thoi
han bao truoc dwoc thuc hién theo quy dinh cua Chinh phu.

3. Khi don phwong cham dirt hop dong lao dong quy
dinh tai diém d va diém e khodn 1 Diéu ndy thi nguoi sir
dung lao dong khong phai bao truoc cho nguwoi lao dong ™.

4. Giéi han thei gian hec nghé, tap nghé dé lam viéc
cho nguwoi st dung lao dong

Diéu 61 Bo luat Lao dong nam 2019 bd sung khai niém
hoc nghé, tap nghé; thoi gian hoc nghé, tap nghé va nguoi
hoc nghé, nguoi tap nghé thuoc danh muc nghé, cong viéc
nang nhoc, doc hai, nguy hiém hodc dic biét nang nhoc, doc
hai, nguy hiém do B¢ truong B Lao dong - Thuong binh va
X3 hoi ban hanh phai tir di 18 tudi trd 1én, trir linh vuc nghé
thuat, thé duc, thé thao; cu thé nhu sau:

“I. Hoc nghé dé lam viéc cho nguoi sit dung lao déng
la viéc nguwoi sir dung lao déng tuyén nguoi vao dé dao tao
nghé nghiép tai noi lam viée. Thoi gian hoc nghé theo
chwong trinh dao tao cua tung trinh do theo quy dinh cua
Ludt Gido duc nghé nghiép.

2. Tdp nghé dé lam viéc cho nguoi sir dung lao déng la
viéc ngueoi sir dung lao dong tuyén nguoi vao dé hwéng din
thuc hanh cong viéc, tdp lam nghé theo vi tri viéc lam tai noi
lam viéc. Thoi han tdp nghé khéng qud 03 thang.
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3. Nguoi sir dung lao déng tuyén nguoi vao hoc nghé, tip
nghé dé lam viéc cho minh thi khéng phdi ding ky hoat dong
gido duc nghé nghiép; khéng dwoc thu hoc phi; phdi ky hop
dong dao tao theo quy dinh ciia Ludt Gido duc nghé nghiép.

4. Nguoi hoc nghé, nguoi tdp nghé phdi dii 14 tuéi tré
lén va phdi c¢é di site khoe phit hop véi yéu cau hoc nghé,
tdp nghé. Nguwoi hoc nghé, nguoi tdp nghé thuéc danh muc
nghé, cong viéc nang nhoc, doc hai, nguy hiém hodc dac biét
nang nhoc, doc hai, nguy hiém do B¢ truong Bo Lao dong -
Thirong binh va Xda héi ban hanh phdi tir dii 18 tuéi tré Ién,
true linh viee nghé thudt, thé duc, thé thao.

5. Trong thoi gian hoc nghé, tdp nghé, néu nguoi hoc
nghé, ngueoi tdp nghé truec tiép hodc tham gia lao dong thi
dwoc nguoi sw dung lao dong tra lwong theo murc do hai bén
thoa thuan.

6. Hét thoi han hoc nghé, tdp nghé, hai bén phdi ky két
hop dong lao déng khi dii cdc diéu kién theo quy dinh ciia
Bo ludt nay”.

5. Vé dbi thoai tai noi lam viéc

- Thir nhdt: Kéo dai thei gian phdi tién hanh déi
thoai dinh Ky tai noi lam viégc

Theo quy dinh tai Khoan 2 Diéu 63 B6 luat Lao dong
nam 2019, di véi truong hop d6i thoai dinh ky, nguoi st
dung lao dong phai tién hanh di thoai it nhat 07 nam mét
lan (B luat Lao dong nam 2012 quy dinh thoi han dbi thoai
dinh ky 1a 03 thang mét lan). Nhu vy, day 1la mot quy
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dinh c6 loi cho cac bén lién quan khi khdng phai tién hanh
dbi thoai véi tan suat ngan 1a 03 thang mot lan, gay tiéu
tén khéa nhiéu thoi gian va chi phi cling nhu cic cong tac
chuan bi khéc.

- Thir hai: Bé sung trwong hep phdi tién hanh déi
thoai tai noi lam viéc

Bo luat Lao dong nim 2012 chi quy dinh tién hanh dbi
thoai trong 02 truong hop gom:

“+ Poi thoai dinh ky 03 thang mét lan;

+ Poi thoai theo yéu cau ciia mét bén .

Bo luat Lao dong nam 2019 tai Piéu 63 di bo sung
thém mot s truong hop phai tién hanh d6i thoai tai noi lam
viéc, cu thé:

“ - Poi thoai dinh ky it nhdt 01 nam mét lan;

- Poi thogi theo yéu cau cua mét hogc cac bén;

- Khi cac vu viéc sau xay ra tai noi lam viéc:

+ Ngwoi sir dung lao déng don phicong cham dirt hop
dong lao déng trong truong hop nguoi lao dong thirong
xuyén khong hoan thanh céng viéc theo hop dong lao dong;

+ Trueong hop thay déi co cau, cdng nghé hogc vi Iy do
kinh té ma dnh huéng dén viéc 1am cua nhiéu nguoi lao
déng (nguy co mat viéc 1am, phdi théi viec...);

+ Xay dung phwong an s dung lao dong;

+ Xay dung thang lwong, bang lwong va dinh muc
lao dong;
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+Vdn dé thuong cho nguwoi lao déng, Quy ché thureng;

+CA&c vdn dé lién quan dén ngi quy lao dong;

+ Tam dinh chi cOng viéc cua nguoi lao dong khi vu
viéc vi pham c6 nhirng tinh tiét phic tap”.

- Ngoai céac truong hop ké trén Bo luat Lao dong nim
2019 con khuyén khich ngudi st dung lao dong va nguoi lao
dong hoac t6 chirc dai dién nguoi lao dong tién hanh ddi
thoai khi thiy can thiét.

6. Vé thuong lwong tap thé

- Thir nhdt: Bo sung thém néi dung thwong lwong
tap thé

Ngoai cac nd1 dung ma cac bén co thé lua chon dé
thuong luong tap thé theo quy dinh tai Bo luat Lao dong
niam 2012 thi tai Piéu 67 Bo luat Lao dong nam 2019 da bd
sung thém mét sé ndi dung thuong luong tap thé nhu:

+ Bita an va cac ché do khac.

+ Muc lao dong.

+ Piéu kién, phuong tién hoat dong cia to chic dai
dién nguoi lao dong; mdi quan hé gitta ngudi st dung lao
dong va to chirc dai dién ngudi lao dong.

+ Co ché, phuong thirc phong ngira, giai quyét tranh
chap lao dong.

+ Bdo dam binh dang gidi, bao vé thai san, nghi hang
nam; phong, chdng bao luc va quay rdi tinh dyc tai noi
lam viéc.
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- Ther hai: Vé quyén thuong lwong tap thé

Diéu 68 Bo luat lao dong nim 2019, d3 bd sung va quy
dinh cu thé quyén thuong luong tap thé cua td chire dai dién
ngudi lao dong tai co sé trong doanh nghiép (bao gdm t6
chtrc cong doan va to chirc cua ngudi lao dong tai doanh
nghiép): “T6 chire dai dién nguoi lao dong tai co so co
quyén yéu cau thwong leong tdp thé khi dat ty 1é thanh vién
16i thiéu trén téng sé nguoi lao déng trong doanh nghiép
theo quy dinh cua Chinh phu”.

- Thir ba: Vé quy trinh thwong lwong tap thé

Diéu 70 Bo luat lao dong nam 2019, di bd sung mot sb
noi dung vé quy trinh thuong lugng tap thé nhu:

+ Thoi gian thuong luong tap thé khong duoc qua 90
ngay ké tir ngdy bat ddu thuong luong, trir trudng hop cac
bén co6 thda thuan khac.

+ Thoi gian tham gia cac phién hop thuong lugng tap
thé cta dai dién bén nguoi lao dong dugce tinh 1a thoi gian
lam viéc c6 hudng luong. Truong hop nguoi lao dong la
thanh vién cta to chtc dai dién ngudi lao dong tham gia
cac phién hop thuong luong tap thé thi thoi gian tham gia
cac phién hop khong tinh vao thoi gian tbi thiu ma nguoi
st dung lao dong danh cho toan b thanh vién ban lanh dao
ctia to chirc dai dién ngudi lao dong tai co s dé thuc hién
nhiém vu cua to chirc dai dién trén co s sd lugng thanh
vién cua to chirc.
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+ Nguoi st dung lao dong khong dugc gay kho khan,
can trd hodc can thiép vao qué trinh t6 chirc dai dién nguoi
lao dong thao luan, 1y y kién nguoi lao dong.

- Thir tw: Thwong lwong tdp thé khong thanh

Bo luat lao dong nam 2019 tai Diéu 71 da bo sung cac
truong hop thuong luong tap thé khdng thanh, bao gom:

+ Mot bén tir chdi thuong luong hodc khong tién hanh
thuong lugng trong thdi han 07 ngay lam viée ké tir ngay
nhan dugc yéu cau va ndi dung thuong luong.

+ Pi hét thoi han 90 ngay ké tir ngay bat dau thuong
lrong ma cac bén khong dat dugc thoa thuan;

+ Chua hét thoi han 90 ngay ké tir ngay bat dau thuong
lugng nhung cic bén cung xac dinh va tuyén bd vé viéc
thuong luong tap thé khong dat dugc thoa thuan.

Pong thoi cling bo sung quy dinh: Trong khi dang gidi
quyét tranh chdp lao déng, t6 chire dai dién nguoi lao dong
khéng dwoc té chire dinh céng.

- Tha# nam: B6 sung va quy dinh cy thé trach nhiém
thuong luong tap thé nganh, thuong luong tip thé co nhiéu
doanh nghiép tham gia; thuong luong tip thé co nhiéu
doanh nghiép tham gia thong qua Hoi dong thuwong luong
tap thé, trong d6 cac bén thuong luong tap thé co nhiéu
doanh nghiép tham gia c6 thé yéu cau Uy ban nhan dan cip
tinh noi1 dat try s& chinh cia cac doanh nghi¢p tham gia
thuong luong hodc noi do céc bén lya chon trong trudng
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hop céc doanh nghi€p tham gia thuwong lugng cé tru s¢
chinh tai nhiéu tinh, thanh phd tryc thudc trung wong thanh
lap Hoi ddng thwong luong tap thé dé tién hanh thuong
lwgng tap thé, UBND tinh quyét dinh thanh 1ap Hoi dong
thuong lugng tap thé dé to chirc viée thuong lugng tap thé.
Pong thoi bd sung trach nhiém cu thé cia UBND tinh trong
thwong luong tap thé nhu:

+ T6 chirc dao tao, boi dudng k¥ ning thuong lugng
tap thé cho cac bén thuong lugng tap thé.

+ Xay dung va cung cdp cac thong tin, dit liéu vé kinh
té - x3 hoi, thi truong lao dong, quan hé lao dong nham
hd trg, thuc dy thuong luong tap thé.

+ Chii dong hodc khi c6 yéu cau cuia ca hai bén thuong
luong tap thé, hd tro cac bén dat dugc thoa thuin trong qua
trinh thwong luong tap thé; truong hop khong co yéu cu,
viéc chu dong hd tro cuia Uy ban nhan dan cdp tinh chi duoc
tién hanh néu duoc cac bén dong .

7. Vé thoéa wérc lao dong tap thé

- Thir nhit: V/é Khdi nigm théa wéc lao dpng tdp thé

Theo Diéu 75 B¢ luat Lao dong nam 2019 da b sung
thém thoa udc lao dong tip thé c6 nhiéu doanh nghiép va
stra dbi nodi dung khuyén khich c6 loi hon cho nguoi lao
dong so vo1 quy dinh cua phép luat. Bo luat lao dong nam
2012 quy dinh phdi c6 lgi hon cho nguoi lao dong so Vai
quy dinh cua phap luat.
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- Thir hai: Ky két théa wéc lao dpng tdp thé

biéu 176 Bo luat Lao dong nam 2019 da bd sung viéc
lay y kién vao du thao thoa wéc lao dong tap thé trude khi ky
két nhu sau:

+ Pbi voi thoa ude lao dong tap thé doanh nghiép,
trude khi ky két, du thao thoa udc lao dong tap thé di duoc
cac bén dam phan phai dugc iy ¥ kién cua toan bo ngudi
lao dong trong doanh nghiép. Thoa udc lao dong tap thé
doanh nghiép chi duoc ky két khi co trén 50% ngudi lao
dong cua doanh nghiép biéu quyét tan thanh.

+ P6i véi thoa ude lao dong tap thé nganh, ddi twong
liy ¥ kién bao gém toan bd thanh vién ban linh dao ciia cac
td chuc dai dién nguoi lao dong tai cac doanh nghiép tham
gia thuong luong. Thoa ude lao dong tap thé nganh chi dugc
ky két khi co trén 50% tong sé ngudi duge ldy ¥ kién biéu
quyét tan thanh.

+ P6i voi thoa udc lao dong tap thé co nhidu doanh
nghiép, d6i tuwong 1y y kién bao gom toan bd ngudi lao
dong tai cac doanh nghi¢p tham gia thuong luong hodc toan
bo thanh vién ban lanh dao cua cac to chuc dai dién nguoi
lao dong tai cac doanh nghiép tham gia thuong lugng. Chi
nhitng doanh nghiép c6 trén 50% sd ngudi duoc iy y kién
biéu quyét tan thanh méi tham gia ky két thoa udc lao dong
tap thé c6 nhiéu doanh nghiép.

+ Thoi gian, dia diém va cach thac 1ay ¥ kién biéu
quyét dbi voi du thao thoa uée lao dong tap thé do t6 chirc
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dai dién nguoi lao dong quyét dinh nhung khéng duoc 1am
anh huong dén hoat dong san xuét, kinh doanh binh thudng
cua doanh nghiép tham gia thuong luong. Nguoi st dung lao
dong khong duogc gay kho khan, can tré hodc can thi€p vao
quéa trinh t6 chirc dai dién nguoi lao dong 1y ¥ kién biéu
quyét vé& du thao thoa ude.

- Thir ba: B6 luat Lao dong nim 2019 di bd sung mot
s6 diéu vé thoa uéc lao dong tap thé nhu:

+ Mo rong pham vi ap dung thoa uéc lao dong tap thé
nganh hoac thoéa udc tap thé nhiéu doanh nghiép (Piéu 84).

+ Gia nhap va rat khoi thoa udc lao dong tap thé
nganh hodc théa udc lao dong tap thé cé nhiéu doanh nghiép
(Diéu 85).

Viéc bd sung nhitng noi dung trén nham quy dinh cu
thé quyén, nghia vu cua céc bén trong viéc thuc hién thao
udc lao dong tap thé ciing nhu nham khuyén khich ap dung
c4c thoa thuan c6 loi hon dbi voi ngudi lao dong.

8. Vé tién lwong

- Thir nhdt: Nha nwéc khdng can thiép truec tiép vao
tién lwong cia doanh nghigp

biéu 93 B9 luat Lao dong nam 2012 quy dinh viéc xay
dung thang bang luong va dinh mic lao dong phai trén co so
cac nguyén tac xay dung thang lwong, bdng lrong va dinh
muee lao dong do Chinh phu quy dinh, nguoi st dung lao
dong co trach nhiém xay dung thang luong, bang luong,
dinh mutrc lao dong 1am co s¢ dé tuyén dung, st dung lao
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dong, théa thuan muc lwong ghi trong hop dong lao dong va
tra lwong cho nguoi lao dong. Tuy nhién theo quy dinh tai
Piéu 93 Bo luat Lao dong nam 2019 thi doanh nghiép duogc
chu dong trong viéc xay dung thang luong, bang luong va
dinh mic lao dong trén co sé thuong luong, thoa thuan véi
ngudi lao dong, cy thé nhu sau:

“l. Nguwoi sw dung lao dong phai xdy dung thang
lirong, bang heong va dinh mitc lao dong lam co sé dé tuyén
dung, sw dung lao dong, thoa thudn muc luwong theo cong
viéc hodc chire danh ghi trong hop dong lao déng va tra
lwong cho nguoi lao dong.

2. Mike lao dong phdi la mikc trung binh bdo dam sé
dong nguoi lao dong thuc hién duwoc ma khong phai kéo dai
thoi gio lam viéc binh thuwong va phai dwoc dp dung thw
truoc khi ban hanh chinh thiec.

3. Ngwoi sir dung lao déng phdi tham khdo ¥ kién cia
16 chirc dai dién nguoi lao dong tai co so doi véi noi ¢é t6
chirc dai dién nguoi lao dong tai co so khi xdy dung thang
lwong, bang lwong va dinh mirc lao dong.

Thang luong, bang lwong va muc lao dong phai duoc
cong bo cong khai tai noi lam viéc trudc khi thuc hién”.

- Ther hai: Vé nguyén téc trd lwong

Diéu 94 Bo luat Lao dong 2019 bd sung quy dinh méi,
theo dé trong trudng hop ngudi lao dong khéng thé nhan
lwong truc tiép thi cd thé ay quyén cho nguoi khac nhan thay
lrong cho minh va nguoi s dung lao dong khong dugc han
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ché hoic can thiép vao quyén tu quyét chi tiéu lwong cua
ngudi lao dong, cy thé nhu sau:

“I. Nguwoi sir dung lao dong phdi tra lwong truc tiép,
day du, diing han cho nguoi lao dong. Trieong hop nguoi lao
déng khéng thé nhéin lwong truc tiép thi nguoi sit dung lao
déng cé thé tra lwong cho nguoi dwoc nguoi lao dong iy
quyén hop phdp.

2. Nguoi swr dung lao dong khong dwoc han ché hodc
can thiép vao quyén tw quyét chi tiéu lwong cia nguoi lao
dong,; khong duwoc ép buoc nguoi lao dong chi tiéu luong
vao viéc mua hang hoa, swr dung dich vu cua nguoi sw dung
lao dong hodac cua don vi khac ma nguoi s dung lao dong
chi dinh”.

- Thar ba: Trd lwong

Nham minh bach tién luong ctia nguoi lao dong, Piéu
95 Bo luat Lao dong nam 2019 bd sung quy dinh khi tra
lwong, doanh nghiép phai gui bang ké chi tiét cho nguoi lao
dong, cu thé nhu sau:

“1. Nguoi su dung lao dong tra lwong cho nguoi lao
déng can cir vao tién lwong di théa thudn, ndng sudt lao
dong va chat lwong thwc hién cong viéc.

2. Tién lwong ghi trong hop dong lao dong va tién
lrong tra cho nguoi lao ddng bang tién Pong Viét Nam,
truong hop nguoi lao dong la nguoi nuwoc ngoai tai Viét
Nam thi ¢6 thé bang ngoai té.
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3. Méi lan trd luong, nguwoi sir dung lao déng phdi thong
bdo bang ké tra lwong cho nguoi lao dong, trong dé ghi ré tién
lwong, tien luong lam thém gio, tién hwong lam viéc vao ban
dém, néi dung va so tién bi khdu trir (néu c6). Pay 1a ngi dung
M&i durot bé sung tai Bé ludt Lao dong nim 2019,

Thir tw: Hinh thirc trd luong

Diéu 94 B luat Lao dong nam 2012 quy dinh khi tra
lrong qua tai khoan ngan hang, nguoi su dung lao dong va
ngudi lao dong théa thudn vé céc logi phi lién quan dén viéc
ma va duy tri tai khoan.

Diéu 96 Bo luat Lao dong nam 2019 quy dinh khi tra
lrong qua ngan hang, nguoi st dung lao dong phai tra phi
m¢ tai khodn, cu thé nhu sau:

“I. Nguoi su dung lao dong va nguoi lao dong thoa thudn
vé hinh thirc tra lirong theo thoi gian, san phdm hodc khoan.

2. Lwong dwoc tra bang tién mdt hodc trd qua tdi
kKhodan ca nhan cua nguoi lao dong dwoc mo tai ngan hang.

Truong hop tra lwvong qua tai khodan ca nhan cua nguoi
lao dong dwoc mo tai ngan hang thi nguoi si dung lao dong
phdi tra cdc loai phi lién quan dén viéc mo tai khoan va
chuyén tién leong”.

Nhu vay tir ngay 01/01/2021, khi Bo luat Lao dong
nam 2019 c6 hiéu luc thi viéc "tra cac logi phi lién quan dén
m¢- tai khoan va phi chuyén tién" 1a trach nhiém bat buoc cua
nguoi st dung lao dong.
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- Thi# ndm: Tién lwong ngirng viéc

Piéu 99 Bo luat Lao dong nam 2019 quy dinh cu thé
thoi gian ngung viéc trong treong hop phai tam ngung viéc
do c6 su ¢ vé dién, nuéc ma khong do 13i cia nguoi st dung
lao dong hodc do thién tai, hoa hoan, dich bénh nguy hiém,
dich hoa, di doi dia diém hoat dong theo yéu ciu cua co quan
nha nudc ¢6 tham quyén hoac vi Iy do kinh té, thi tién luong
ngung Viée dugc cac bén thoa thuan, cy thé nhu sau:

+ Truong hop ngung viéc tor 14 ngay lam viéc tro
xuéng thi tién luong nging viéc dugc thoa thuan khdng thap
hon mirc luvong t6i thiéu:;

+ Truong hop phai ngung viéc trén 14 ngay lam viéc
thi tién luong nging viéc do hai bén thoa thuan nhung phai
bao dam tién lwong ngiing viéc trong 14 ngay dau tién khong
thap hon murc luong téi thiéu.

Bo6 luat Lao dong nam 2012 chi quy dinh "Tién liwong
nging viéc do hai bén thod thudn nhung khéng dwoc thdp
hon mitc lwong toi thiéu ving do Chinh phu quy dinh".

- Thir sdu: Tam ikng tién lwong

Piéu 100 B luat lao dong nam 2012 quy dinh: “Nguwoi
sit dung lao dong phdi tam ing tién lwong tiwong g Véi s6
ngay ngwoi lao déng tam thoi nghi viée dé thuc hién nghia
vu ¢bng dan tir 01 tudn tré lén nhung téi da khéng qud 01
thang lwong va phdi hoan lgi 6 tién da tam ung trir truong
hop thuc hién nghia vu quén su”. Theo quy dinh trén thi khi
nguoi lao dong thuc hién nghia vu quén sy thi khdng phai
hoan tra lai s6 tién lwong da tam ung.
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Tuy nhién theo quy dinh tai Biéu 101 B6 luat Lao dong
nim 2019 di quy dinh cu thé truong hop nguoi lao dong
nhap ngii theo quy dinh ctia Luédt Nghia vu quan su thi khong
dirge tam iing tién lwong. Dong thoi bo sung quy dinh: “Khi
nghi hdang nam, ngwoi lao déng dwoc tam g mot khodn
tién it nhdt bang tién lrong ciia nhitng ngdy nghi”.

- Thir bdy: Thuong

biéu 103 B6 luat Lao dong nam 2012 quy dinh: “Tién
thwong 1a khoan tién ma nguoi sir dung lao déng thweng cho
ngueoi lao dong can cir vao Két qua san xudt kinh doanh hang
nam va mirc do hoan thanh céng viéc cua nguoi lao dong”.

Piéu 104 Bo luat Lao dong nam 2019 quy dinh vé
“Thuéng” thay Vi “Tién thiréng” nhu B luat Lao dong nim
2012. Theo d6 ngudi st dung lao dong cd thé thuong cho
ngudi lao dong bang tién hodc bang tai san hoic bang céac
hinh thirc khéc cin ctr vao két qua san xuat kinh doanh, mirc
d6 hoan thanh céng viéc cua nguoi lao dong, cu thé nhu sau:

“Thuéng la sé tién hodc tai san hodc bang cdc hinh
thiec khdac ma nguoi sw dung lao dong thuong cho nguoi lao
dong can cir vao két qua san xudt, kinh doanh, mirc do hoan
thanh cong viéc cua nguoi lao dong”.

Nhu vay, hinh thie "thudng" cho nguoi lao dong khéng
chi gisi han 1a "tién thuong", day 1a co sé phap 1y dé ngudi
su dung lao dong linh dong hon trong viéc thudng cho nguoi
lao dong va phu hop véi tinh hinh san xuat, kinh doanh cua
doanh nghiép.
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PHAN THU BA
MOT SO PIEM MOI KHAC CUA BQ LUAT
LAO PONG NAM 2019

1. Pinh nghia vé hanh vi phan biét d6i xir trong
lao dong

Theo B luat Lao dong 2012 thi hanh vi phan biét doi
xu trong lao dong chi dugc quy dinh rai rac tai mat sb diéu
khoan véi tu cach 1a mot trong nhitng hanh vi bi nghiém cam
ma chua c6 mot dinh nghia cu thé.

B6 luat Lao dong 2019 da dinh nghia hanh vi phan biét
dbi xir trong lao dong tai khoan 8, Piéu 3 nhu sau: “Phan
biét doi xir trong lao dong la hanh vi phdn biét, loai trur hoac
wu tién dia trén ching téc, mau da, nguoén goc quoc gia
hoac ngué‘n go”'c xa hoi, dan toc, gioi tinh, do tuéi, tinh trang
thai san, tinh trang hon nhdn, ton gido, tin nguong, chinh
kién, khuyét tdt, trach nhiém gia dinh hodc trén co so
tinh trang nhiém HIV hodc vi Iy do thanh ldp, gia nhdp va
hoat dong céng doan, té chire ciia nguoi lao dong tai doanh
nghiép cé tac dong lam anh hudng dén binh dang vé co hji
viéc lam hodac nghé nghiép. Viéc phan biét, loai trir hodac vu
tién xudt phat tir yéu cau ddc thii ciia céng viée va cdc hanh
vi duy tri, bao vé viéc lam cho nguoi lao dong dé bi ton
thwong thi khéng bi xem la phdn biét doi xir”.
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2. Pinh nghia hanh vi quiy rdi tinh duc tai noi lam viéc

Tai khoan 9 Piéu 3 B luat Lao dong 2019 di dinh
nghia hanh vi quiy rdi tinh dyc tai noi 1lam viéc nhuu sau:
“Qudy roi tinh duc tai noi lam viéc 1a hanh vi co tinh chat
tinh duc cia bdt ky nguoi ndo doi véi nguwoi khdc tai noi lam
viéc ma khéng dwge nguoi dé mong muén hodc chdp nhén.
Noi lam viéc la bdt ky noi nao ma nguwoi lao dong thie té
lam viéc theo thoa thudn hodac phan cong cua nguoi su dung
lao dong”.

Hién nay, tai BJ luat lao dong 2012 c6 nhéc téi hanh vi
quiy 16i tinh duc nhung rai rac tai mot s diéu khoan véi tu
cach 1a mot trong nhitng hanh vi bi nghiém cam va 1a mot
trong nhimng can ctr dé nguoi lao dong thyc hién quyén don
phuong chdm dut hop dong lao dong trudc thoi han ma chua
c6 mot dinh nghia cu thé vé hanh vi nay.

3. Bo sung nhiéu truong hop hop dong lao dong bi
cham durt

Bén canh céc truong hop hop dong lao dong bi cham
dat dugc quy dinh trude do tai Bo luat Lao dong nam 2012
thi theo quy dinh tai Diéu 34 B6 luat Lao dong nim 2019, tir
ngay 01/01/2021, hop dong lao dong con cham dut trong
nhiing truong hop sau day:

- Nguoi lao dong la nguoi nude ngoai lam viéc tai Viét
Nam bj truc xuét theo ban an, quyét dinh cua Toa an, co
quan nha nudéc ¢ tham quyen;

- Nguoi su dung lao dong khdng phai la ca nhén bi co
quan quan ly nha nuéc vé dang ky kinh doanh ra théng béo
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khong c6 nguoi dai dién theo phap luat, nguoi dugc uy
quyén thuc hién quyén va nghia vu cua ngudi dai dién theo
phap luat;

- Giay phép lao dong hét hiéu luc ddi voi nguoi lao
dong la nguoi nudc ngoai lam viéc tai Viét Nam;

- Trudng hop thoa thuan thi viéc ghi trong hop ddng
lao d6ng ma viéc lam ther khong dat yéu cau hoic mdi bén
huy bo thoa thuan thir viéc.

4. Tréach nhiém ciaa cac bén khi cham dirt hep dong
lao dong

Diéu 48 B6 luat Lao dong nam 2019 quy dinh thoi han
thanh toan céac khoan tién khi cham dut hop dong lao dong la
trong vong 14 ngay (B¢ luat Lao dong nam 2012 quy dinh la
07 ngay). Bén canh d6, Bo luat Lao dong nam 2019 con quy
dinh cu thé cac truong hop c6 thé kéo dai thoi han thanh
toan dén 30 ngay (Bo luat Lao dong nam 2012 quy dinh
"trirong hop ddc biét") gom:

- Truong hop nguoi stir dung lao dong khong phai la cé
nhan cham dut hoat dong.

- Truong hop nguoi sir dung lao dong thay doi co cau,
cong nghé hoac vi ly do kinh té.

- Trudng hop chia, tach, hop nhat, sap nhap; béan, cho
thué, chuyén doi loai hinh doanh nghiép; chuyén nhuong
quyén s& hitu, quyén st dung tai san caa doanh nghiép, hop
tac xa;

- Truong hop thién tai, hoa hoan, dich hoa hoac dich
bénh nguy hiém.
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Péng thoi, tai khoan 3 Piéu 48 Bo luat Lao dong nim
2019 d3 bd sung ndi dung: “Nguoi lao déng ciing duwoc
quyén yéu cau nguoi sir dung lao dong cung cdp ban sao cac
tai liéu lién quan dén qua trinh 1am viéc cua minh khi cham
dirt hop dong lao déng; cac chi phi cua viéc cung cap do
nguoi Su dung lao dong chi tra”.

5. Hop dong vo higu

- Thiz nhdt: Céc trwong hep hep déng vo higu

Theo Diéu 49 B luat Lao dong nam 2019 di bo truong
hop hop ddng vo hiéu theo quy dinh tai Diéu 50 Bo luat Lao
dong nam 2012 d6 1a: "Ngi dung cua hop dong lao dong han
ché hodc ngan can quyén thanh Idp, gia nhdp va hoat déng
céng doan cia ngwoi lao dong"; dong thoi bo sung thém
truong hop hop dong lao dong vo hiéu toan bo khi vi pham
nguyén tic "tw nguyén, binh dang, thién chi, hop tac va
trung thuc” trong giao két hop dong. Ngoai ra, hop dong lao
dong vo hiéu tung phan chi khi "ngi dung cua phan dé vi
pham phap ludt nhung khéng dnh hwéng dén cdc phin con
lai ctia hop dong ", cu thé nhu sau:

“ 1. Hop dong lao dong vé hiéu toan bé trong truong
hop sau day:

a) Toan b6 néi dung ciia hop dong lao dong vi pham
phap luat;

b) Nguroi giao két hop dong lao dong khéng diing tham
quyén hodc vi pham nguyén tic giao két hop dong lao dong
quy dinh tai khoan 1 Piéu 15 cia Bé ludt nay;,
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¢) Cong viéc da giao két trong hop dong lao déng la
céng viéc ma phdp ludt cam.

2. Hop dong lao dong vé hiéu tirng phan khi néi dung
ciia phan d6 vi pham phdp ludt nhing khéng anh huéng dén
cdc phan con lai ciia hop dong”.

- Ther hai: Tham quyén tuyén bé hop dong lao déng
vO hiéu

Theo Diéu 51 Bo luat Lao dong nam 2012 thi ¢6 02 co
quan c6 tham quyeén tuyén bd hop dong lao dong vo hiéu dé
la: Thanh tra lao dong va Toa an nhan dan.

Theo Piéu 50 Bo luat Lao dong nim 2019 thi tir ngay
01/01/2021 chi con 01 co quan ¢ tham quyén tuyén bd hop
ddng lao dong vé hiéu d6 1a Toa &n nhan dan.

6. Cho thué lai lao dong

Bo6 luat Lao dong nim 2019 da bd sung 01 diéu quy
dinh vé nguyén tac hoat dong cho thué lai lao dong, trong do
quy dinh cy thé cac truong hop bén thué lai lao dong duoc
st dung lao dong thué lai va khong dugc sir dung lao dong
thué lai, cu thé tai Diéu 53 nhu sau:

“l. Thoi han cho thué lai lao dong doi véi nguoi lao
déng téi da la 12 théing.

2. Bén thué lai lao dong duwoc sw dung lao dong thué
lai trong truong hop sau day:

a) Pdp ieng tam thoi sy gia tang dot ngdt vé nhu cdu sir
dung lao déng trong khodng thoi gian nhdt dinh;
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b) Thay thé nguoi lao dong trong thoi gian nghi thai
san, bi tai nan lao dong, bénh nghé nghiép hodc phai thuc
hién cac nghia vu cong dan,

¢) C6 nhu cau sir dung lao déng trinh do chuyén mon,
ky thudt cao.

3. Bén thué lai lao dong khong dwoc sw dung lao dong
thué lai trong truong hop sau day:

a) Pé thay thé nguoi lao dong dang trong thoi gian
thuwe hién quyén dinh céng, gidi quyét tranh chdp lao dong;

b) Khong co thoa thudn cu thé vé trach nhiém boi
thwong tai nan lao dong, bénh nghé nghiép ciia ngwoi lao
dong thué lai voi doanh nghiép cho thué lai lao dong;

¢) Thay thé nguwoi lao déng bi cho théi viéc do thay doi
co cau, cong nghé, vi ly do kinh té hodac chia, tach, hop nhat,
sap nhap.

4. Bén thué lai lao déng khéng dwoc chuyén nguoi lao
dong thué lai cho nguoi sw dung lao dong khac, khong duoc sur
dung nguoi lao dong thué lai dwoc cung cdp béi doanh nghiép
khdng c6 Gidy phép hoat déng cho thué lai lao déng”.

7. Vé ky luat lao déng

- Tha nhdt: Vé ngi dung ciia néi quy lao déng

Diéu 119 B6 luat Lao dong nam 2012 quy dinh ngudi
su dung lao dong su dung tur 10 nguoi lao dong tro 1én phai
c6 nodi quy lao dong bang vin ban.

Diéu 118 B luat Lao dong nim 2019 quy dinh trong
Moi trurong hop ngudi st dung lao dong déu phai ban hanh
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ndi quy lao dong, néu sir dung tir 10 nguoi lao dong tro 1én
thi ndi quy lao dong phai bang vin ban. Pdng thoi di bd
sung thém mot s6 nodi dung trong ndi quy lao dong do 1a:

+ Phong, chéng quéy r6i tinh duc tai noi 1am viéc; trinh
tu, th tuc xtr 1y hanh vi quay rdi tinh duc tai noi lam viéc.

+ Truong hop duoc tam thoi chuyén ngudi lao dong
lam viéc khac so v6i hop dong lao dong.

+ Nguoi c6 tham quyén xu 1y ky luat lao dong.

Ngoai ra theo quy dinh cta Bo luat Lao dong ndm 2012
thi trude khi ban hanh ndi quy lao dong nguodi str dung lao
dong phai tham khao y kién cua to chirc dai dién tap thé lao
dong tai co so. Hién nay, B0 luat lao dong nam 2019 quy
dinh ngoai viéc trude khi ban hanh ndi quy thi ngay ca viéc
sika d6i, bo sung noi quy lao déng, ngudi st dung lao dong
cling phai tham khao y kién cua t6 chic dai dién nguoi lao
dong tai co s& doi véi noi c6 té chirc dai dién ngwoi lao ddng
tai co so.

- Thet hai: Vé viée ding ky ni quy lao dpng

Hién tai, theo quy dinh tai Biéu 120 B luat Lao dong
nam 2012 thi tham quyén dang ky ndi quy lao dong thudc co
quan quan Iy nha nuéc vé lao dong cap tinh.

Dé tao diéu kién cho cac doanh nghiép thuc hién viéc
dang ky nodi quy lao dong thi tai khoan 5 Diéu 119 B luat
Lao dong ndm 2019 bd sung quy dinh: "Can cit diéu kién cu
thé, co quan chuyén mén vé lao déng thugc Uy ban nhan
dan cdp tinh c6 thé 1y quyén cho co quan chuyén mén vé lao
déng thugc Uy ban nhan dan cap huyén thyc hién viéc dang
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ky néi quy lao dong". Nhu vay, tir ngay 01/01/2021, néu co
quan chuyén mén vé lao dong thuoéc Uy ban nhan dan cip
huyén dugc co quan chuyén mon vé lao dong thuéc Uy ban
nhan dan cap tinh Gy quyén ding ky ndi quy lao dong thi cac
doanh nghiép giri hd so d&én co quan chuyén mén vé lao
dong thuéc Uy ban nhan dan cip huyén noi doanh nghiép c6
tru s& dé dang ky noi quy lao dong.

- Thir ba: Bé sung trwong hop sa thdi déi véi nguwoi
thgc hign hanh vi "'qudy réi tinh duc" tai noi lam vigc

Ngoai cac truong hop ap dung ky luat sa thai tai B
luat Lao dong nim 2012, Piéu 125 B luat Lao dong nim
2019 di b sung thém trudng hop sa thai khi ngudi lao dong
"qudy roi tinh duc tai noi lam viéc dwoc quy dinh trong néi
quy lao dong".

- Thir tw: Cdc hanh vi bi nghiém cim khi xir ly ky
ludt lao dong

Theo Khoan 3 Piéu 128 Bo luat Lao dong nim 2012
quy dinh cam "xai Iy ky ludt lao déng doi Véi nguoi lao dong
¢ hanh vi vi pham khéng dwoc quy dinh trong ngi quy lao
déng". Tuy nhién, theo khoan 3 Diéu 127 Bo luat Lao dong
nam 2019 quy dinh cam "xi Iy ky ludt lao déng déi véi
nguoi lao dong cd hanh vi vi pham khong dwoc quy dinh
trong néi quy lao dong hoac khéng thoa thugn trong hop
dong lao déng da giao két hodc phap ludt vé lao dong khdng
co quy dinh". Nhu vay, theo quy dinh cta Bo luat Lao dong
nam 2019 thi viéc xir ly ky luat lao dong d6i véi hanh vi vi
pham phai dugc quy dinh tai noi quy lao dong hoac hop
ddng lao dong hoic van ban quy pham phap lut.
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8. Lwoc bé cac quy dinh lién quan dén an toan, vé
sinh lao dong

Do Luat An toan, vé sinh lao dong 2015 ¢0 hiéu luc tir
ngay 01/7/2016 va cac vin ban huéng dan thi hanh d3 diéu
chinh cac quy dinh vé bao dam an toan, vé sinh lao dong;
chinh sach, ché do6 dbi véi nguoi bi tai nan lao dong, bénh
nghé nghiép; trach nhiém va quyén han cua cac to chuc, cé
nhan lién quan dén céng tac an toan, vé sinh lao dong va
quan 1y nha nuéc vé an toan, vé sinh lao dong dé doanh
nghiép va nguoi lao dong can cir vao cac quy dinh phap luat
vé an toan, vé sinh lao dong dé thuc hién. Vi vay, Bo luat
Lao dong nam 2019 s& khong diéu chinh truc tiép vé van dé
an toan, vé sinh lao dong, do vay di luogc bé hau hét cac quy
dinh tai Bo luat Lao dong nim 2012 quy dinh chi tiét vé an
toan, vé sinh lao dong, chi giir lai 03 quy dinh chung gom:

- Ther nhat: Tuén tha phap luat vé an toan, vé sinh lao
dong: "Nguoi sur dung lao dong, nguoi lao dong va co quan,
t6 chic, c& nhan ¢é lién quan dén lao déng, san xuat, kinh
doanh phdi thuc hién quy dinh cua phap ludt vé an toan, vé
sinh lao déng" (Piéu 132).

- Ther hai: Chuong trinh an toan, vé sinh lao dong:
“Chinh phii quyét dinh Chwong trinh quéc gia vé an toan, vé
sinh lao dong. Uy ban nhdn ddn cdp tinh trinh Hi dong
nhdn dén ciing cdp quyét dinh Chuwong trinh an toan, vé sinh
lao déng cia dia phwong va dwa vio ké hoach phdt trién
kinh té - xa héi (Diéu 133).
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- Thee ba: Trach nhiém cua cac bén lién quan dén viéc
bao dam an toan, vé sinh lao dong tai noi lam viéc dugc quy
dinh nhu sau: "Nguwoi sir dung lao dong co trach nhi¢m thuc
hién day du céc giai phap nham bdo dam an toan, vé sinh
lao dong tai noi lam viéc" va "Nguwoi lao dong cO trach
nhiém chdp hanh quy dinh, néi quy, quy trinh, yéu cau vé an
toan, vé sinh lao déng; tudn thi phap ludt va nam vieng kién
thirc, ki ning vé cac bién phap bdo dam an toan, vé sinh lao
déng tai noi lam viéc" (Diéu 134).

9. Veé giai quyét tranh chap lao dong

- Thi# nhét: Bé sung co quan cé thdm quyén gidi
quyét tranh chdp lao dgng ca nhan

Theo Diéu 200 Bo luat Lao dong nam 2012 thi chi c6
Hoa giai vién lao dong va Toa an nhan dan la co quan, ca
nhan c6 tham quyén giai quyét tranh chap lao dong c& nhan

Tai Picu 187 Bo luat Lao dong nim 2019 quy dinh
ngoai Hoa giai vién lao dong va Toa an nhan dan, Hoi dong
trong tai lao dong ciling c6 tham quyén giai quyét tranh chap
lao dong ca nhan (Theo quy dinh cta B¢ luat Lao dong nam
2012 thi Hoi dong trong tai lao dong chi c6 tham quyén giai
quyét tranh chap lao dong tap thé), cu thé nhu sau:

“ Co quan, té chitc, ¢d nhan cé tham quyén gidi quyét
tranh chdp lao déng cd nhan bao gom:

1. Hoa gidi vién lao dong;

2. Hgi dong trong tai lao dong;

3. Toa an nhan dan ™.
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- Thir hai: Bé quy dinh vé sw can thiép, gidi quyét hanh

7
ooooo A

chinh ciia nha mrde déi voi gidi quyét tranh chap lao déng

Theo Diéu 203 Bo luat Lao dong nim 2012 thi co
quan, t6 chirc, ca nhan c6 tham quyén giai quyét tranh chap
lao d6ng tap thé vé quyén bao gom: “Hoa giai vién lao dong;
Chu tich Uy ban nhan dan huyén, quan, thi xa, thanh phd
thudc tinh va Toa an nhan dan.”

Theo quy dinh tai biéu 191 Bo luat Lao dong nam
2019 di bo quy dinh Cha tich Uy ban nhan dan cap huyén c6
tham quyén giai quyét tranh chap lao dong tap thé vé quyén,
dong thoi bo sung thém Hoi dong trong tai lao dong ¢ tham
quyén dé giai quyét tranh chap lao dong tap thé vé quyén
bén canh Hoa giai vién lao dong va Toa an nhan dan.

- Ther ba: Vé thei higu yéu cau gidgi quyét tranh chdp
lao dpng tap thé vé quyén

Theo DPiéu 207 Bo luat Lao dong nim 2012, thi quy
dinh chung vé thoi hiéu yéu cau giai quyét tranh chap lao
dong tap thé vé quyén la 07 nam ké tir ngay phat hién ra
hanh vi ma mdi bén tranh chap cho rang quyén va loi ich
hop phép cta minh bi vi pham.

Theo Diéu 194 Bo luat Lao dong nam 2019 thi thoi
hiéu yéu cau giai quyét tranh chip lao dong tap thé vé quyén
d3 quy dinh cu thé thoi hidu cho tirng cd nhdn, t6 chire, co
quan c6 tham quyén giai quyét tranh chép, cu thé nhu sau:

“1. Thoi hiéu yéu cau hoa giai vién lao dong thuc hién
hoa gidi tranh chdp lao déng tip thé vé quyén la 06 thang ké
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tir ngay phdt hién ra hanh vi ma bén tranh chdp cho ring
quyén hop phdp ciia minh bi vi pham.

2. Thoi hiéu yéu cau Hpi dong trong tdi lao déng gidi
quyét tranh chdp lao ddng tdp thé vé quyén la 09 thang ké tir
ngay phat hién ra hanh vi ma bén tranh chdp cho rang
quyén hop phdp ciia minh bi vi pham.

3. Thoi hiéu yéu cau Toa dn gidi quyét tranh chdp lao
dong tdp thé vé quyén la 01 nam ké tir ngay phdt hién ra
hanh vi ma bén tranh chdp cho rdang quyén hop phdp cia
minh bi vi pham”.

10. Vé dinh cong

- Thir nhét: Cic truwong hop dwec dinh cong

Theo Piéu 209 B luat Lao dong nam 2012 thi viéc
dinh cong chi duogc tién hanh d6i véi cac tranh chap lao
dong tap thé vé loi ich sau thoi han 05 ngay, ké tir ngay
Hoi dong trong tai lao dong lap bién ban hoa giai thanh ma
mot trong cac bén khéng thuc hién thoa thuan da dat duoc
va truong hop Hoi dong trong tai lao dong lap bién ban
hoa giai khdng thanh.

Tai Diéu 199 B luat Lao dong nim 2019 di stra d6i va
bd sung cac trudng hop to chirc dai dién nguoi lao dong 1a
bén tranh chip lao dong tap thé vé loi ich c6 quyén tién hanh
dinh cong trong truong hop sau day:

“]. Hoa gidi khéng thanh hodc hét thoi han hoa
gidi quy dinh tai khodan 2 Piéu 188 (05 ngay lam viéc)
ciia BY ludt nay ma hoa gidi vién lao dong khéng tién
hanh hoa giai;
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2. Ban trong tai lao dong khong dwoc thanh lgp hodc
thanh Igp nhing khéng ra quyét dinh gidi quyét tranh chdp hodc
nguoi st dung lao déng la bén tranh chdp khéng thiec hién
quyét dinh gidi quyét tranh chdp ciia Ban trong tdi lao dong”.

- Thit hai: Cdc trwong hop dinh céng bt hop phdp

Bo luat Lao dong 2019 di bo 03 trudng hop dinh cong bat
hop phap duoc quy dinh tai B6 luat Lao dong 2012, bao gdm:

+ Khéng phat sinh tir tranh chap lao dong tap thé vé
lo1 ich.

+ T6 chirc cho nhitng ngudi lao dong khdng cuing lam
viéc cho mot nguoi sir dung lao dong dinh cong.

+ Khi vu viéc tranh chép lao dong tap thé chua dugc co
quan, to chirc, ca nhan giai quyét theo quy dinh cua Bo luat
Lao dong.

DPodng thoi, bd sung thém 03 trudng hop dinh cong bat
hop phap do la:

+ Cudc dinh cong vi pham cac quy dinh vé trinh ty, thu
tuc tién hanh dinh cong;

+ Khong do t6 chirc dai dién nguoi lao dong co quyén
t6 chtrc va lanh dao dinh cong;

+ Khong thudc truong hop dugc dinh cong theo quy
dinh tai Diéu 199 ctia Bo luat nay.

Céc trudng hop dinh cong bat hop phap theo Pidu 204
B luat Lao dong 2019 cu thé nhu sau:
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“1. Khong thugc truong hop dwoc dinh cong quy dinh
tai Diéu 199 cia Bé ludt nay.

2. Khéng do t6 chire dai dién nguoi lao déng cé quyén
16 chike va lanh dao dinh cong.

3. Vi pham cdc quy dinh vé trinh tw, thi tuc tién hanh
dinh cong theo quy dinh cua B¢ ludt nay.

4. Khi tranh chdp lao dong tdp thé dang dwoc co quan,
16 chire, cd nhdn cé tham quyén gidai quyét theo quy dinh ciia
B¢ ludt nay.

5. Tién hanh dinh céng trong truong hop khéng dwoc
dinh c¢éng quy dinh tai Piéu 209 ciia Bé ludt nay.

6. Khi dd c¢é quyét dinh hodn hodc ngimg dinh céng
ciia co quan cé tham quyén theo quy dinh tai Piéu 210 ciia
Bo ludt nay”.

- Thir ba: Stra déi, bo sung quy dinh vé xiv Iy cudc
dinh cong khong dung trinh tu, thu tuc

Theo Piéu 222 Bo luat Lao dong nam 2012 quy dinh
viéc xuir ly cudc dinh cong khong dung trinh tu, tha tuc nhu
sau: “Trong thoi han 12 gio, ké tir khi nhdn duwoc théng bao
cua Chu tich Uy ban nhan dan cap tinh, Chu tich Uy ban
nhan dan cap huyén chii tri, phéi hop véi co quan quan 1y nha
nuéc Vé lao dong, cong dodn ciing cdp va cdc co quan, to
chitc 6 lién quan tryc tiép gap 9é nguoi sir dung lao déng va
Ban chdp hdanh céng doan co sé hodc cong doan cdp trén dé
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nghe y kién va hd tro' cac bén tim bién phap gidi quyét, dia
hoat dong san xuat kinh doanh tré lai binh thuong”.

Piéu 211 B6 luat Lao dong nam 2019 da sira doi va bd
sung thém cac phuong an giai quyét cu thé nham xu 1y
nhiing cudc dinh cong khong dung trinh tu, thu tuc. nhu sau:

“Trong thoi han 12 gio' ké tir khi nhdn dwoc thong bdo
vé cudc dinh cong khong tudn theo quy dinh tai cdc diéu
200, 201 va 202 cua B¢ luat nay, Chu tich Uy ban nhan dan
cap huyén chi tri, chi dao co quan chuyén mén vé lao déng
phéi hop véi cong doan cing cdp, co quan, té chirc c6 lién
quan tric tiép gdp g6 nguoi st dung lao dong va dai dién
ban lanh dao t6 chirc dai dién nguoi lao dong tai co so de
nghe ¥ kién, hé tro cac bén tim bién phdp gidi quyét, dia
hoat dong san xudt, kinh doanh tré lai binh thuong.

Truong hop phat hién co hanh vi vi pham phap luat thi
Idp bién ban, tién hanh xir 1y hodc kién nghi co quan ¢é tham
quyén xir Iy cd nhdn, t6 chitc dd thwc hién hanh vi vi pham
phap ludt theo quy dinh cua phap luat.

Déi véi cdc ni dung tranh chap lao déng thi tiy timg logi
tranh chdp, hwéng dan, ho tro cdc bén tién hanh cdc thii tuc gidi

quyét tranh chdp lao déng theo quy dinh ciia Bé ludt ndy”.
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